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LAW SCHOOL 
OF THE NEW YORK UNIVERSITY. 


We are happy to learn, that the Law 
School of the University of the city of New 
York, to the organization of which we al- 
luded in a previcus number, has just closed 
its first term, under the most favorable aus- 
pices, and with every prospect of a success- 
ful continuation. Regarding its establish- 
ment, as we do, though local in its immediate 
sphere of operation, as destined to exercise 
an important influence upon the course of 
legal education in our country, we recur to 
the subject, in a more extended form than 
when we formerly alluded to it, in the hope, 
that no other apology will be necessary for 
the length of our present remarks, than the 
interest with which the subject is necessari- 
ly invested, in the mind of the legal scholar. 

We have been favored by one of the pro- 
fessors, with three pr*nphlets—being all the 
published works relating to this institution, 
from which we have been enabled to present 
to our readers the following account of its 
origin, progress and present condition. The 
first is, a plan for the organization of a Law 
Faculty in the University of the city of New 
York, prepared at the request of the Council 
by the Hon. Bensamin F. Buren, late At- 
torney General of the United States, and 
published in 1835;—the second,—the inau- 
gural addresses delivered by the Professors 
at the opening of the institution, in April 
last;—and the third, a syllabus of lectures, 
for the semiannual term, commencing on the 
24th of April, and ending on the Ist of Au- 
gust of the present year. 

In the original formation of the New York 
University, which was incorporated by the le- 
gislature of the state of New York, in 1830, 
four several faculties were embraced, viz: 
(1) A Faculty of Letters and the Fine Arts; 
—(2) A Faculty of Science and the Arts ;— 
(3) A Faculty of Law ;—-and (4) A Faculty 
of Medicine. 

The two first were established in 1830; 
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the third—-that of Law—was projected in 
1835, and, as we have remarked, has just gone 
into operation ; and the last—that of Medicine 
— is, as we are informed, now in the course of 
organization, and will go into effect early in 
the ensuing autumn. 

Previously to, and at the time of the es- 
tablishment of the Law Faculty, no other 
facilities existed in the state of New York, 
for the acquirement of legal education, than 
such as were afforded by clerkships in the 
offices of practising attorneys and solicitors : 
nor had any institution of a similar character 
ever existed in that state, than that which 
was attached to Columbia College in the city 
of New York, and which was under the 
charge of the learned Chancellor Kent, 
from 1793 to 1798, it having been then in- 
terrupted by the appointment of that distin- 
guished jurist to the bench, where he con- 
tinued, without intermission, at one time as 
a judge of the supreme court, and then as 
chancellor, until 1823, when, by reason of a 
constitutional disqualification, he retired. 
Immediately upon the termination of his 
judicial career, he resumed his station as 
Professor of Law, in Columbia College, in 
the performance of the duties of which sta- 
tion he continued for three or four years. 
During this period, he delivered the lectures, 
which have since been published, composing 
his invaluable Commentaries on American 
Law. 

From the institution of the University in 
1830, the formation of the Law Faculty, 
which constituted, as we have seen, an im- 
portant portion of its original plan, occupied 
the attention of the council; and in 1835, 
in consequence of a strong and decided opin- 
ion on the part of both the bench and bar, 


_in favor of its immediate establishment, Pro- 


fessor BuTLER was requested to draw up, 
and submit to the council, a plan illustrating 
and carrying out the contemplated object. 
In the performance of this task, the first of 
the pamphlets to which we have referred, 
was prepared, and after having been submit- 
ted to that body, was by them approved, on 
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the second of June 1835, subject to such 
modifications as might thereafter be deemed 
advisable. 

The plan thus presented, proposed to di- 
vide the Law School of the University into 
three separate departments, occupying, in 
the entire course of instruction, the period 
of three years, and designated as the Pri- 
mary, Junior, and Senior departments. These 
were designed to embrace those titles of the 
law “ which are of the most general appli- 
cation, and in which early and thorough in- 
struction is most needed by the student.” 
To the Primary department, it was propos- 
ed to assign “a full course of instruction 
upon the Organization and Jurisdiction of 
Courts ; their modes of proceeding in suits at 
Common Law, and in Equity, Admiralty, and 
Criminal cases ; and the System of Pleading 
generally, and in each of the Superior Courts : 
—To the Junior, the Law of the Domestic 
Relations, and the various titles forming the 
law of Personal Property, including Comimer- 
cial and Maritime Law :—and to the Sentor, 
the Law of Real Property and of Equity. 
To each of these departments a professor 
was to be allotted—-the principal professor, 
who should also be the head of the Faculty, 
being assigned to the senior department—it 
being the duty of each professor to instruct 
his department in the course assigned to it, 
to be completed in one year. 

It was also proposed, that “ in order to 
bring the students into contact with each 
other, and to make the institution a single 
school instead of three separate schools, as 
well as to supply deficiencies in the regular 
courses, there should also be a GENERAL OR 
Panatiet Covurss, to be given by the prin- 
cipal professor to the three departments com- 
bined, upon subjects not embraced in the 
regular course of either department. This 
general course was to embrace three years ; 
so that no part of it might be repeated to 
students who go through all the departments. 
In the selection of Titles for this course, re- 
gard was to be had to general method, and 
also to the regular studies of the several de- 
partments. ‘The subjects chosen for it were 
designed to be less didactic and abstruse, 
than those allotted to the regular courses, 
so as not to require the same degree of la- 
bor on the part either of the professor or 
the student; and so also as to furnish to both 
an agreeable change of study. Instruction 


in this course was accordingly designed to 
be confined to elementary principles, and 
they were to be discussed for the most part, 
in a very general manner.” (Plan p. 15, 16.) 

In illustration of this portion of the Plan, 
Professor Bur.eR observed ; “ For the Gr- 
NERAL OF Paratiet Course to be given 
to the whole school, and to occupy three 
years, it will be easy to select a sufficient 
number of appropriate and interesting sub- 
jects. The following have occurred to me 
as combining the various requisites proper to 
this course. 

“First Year. Law of Nature and Na- 
tions; History of American Jurisprudence ; 
Constitutional Law; Principles of Legisla- 
tion; and Interpretation of Statutes. As 
these subjects lie at the beginning of a sys- 
tematic analysis of Legal Science, the pro- 
priety of placing them in the first year is too 
obvious to need comment. And though the 
time and labors of the student will be prin- 
cipally devoted to other and very different 
branches, there will yet be opportunity to 
give him such information on the titles just 
mentioned as may impress upon his mind 
their leading principles and relations. 
| “Seconp Year. Criminal Law; and 
| Law of Evidence. In going through the 
regular courses of the several departments, 
the rules of Penal Law, and of Evidence 
will frequently be referred to, and some of 
them will be more or less discussed ; but as 
each of these branches forms an entire sys- 
tem, which not only admits of scientific ana- 
lysis, but of many interesting illustrations, 
they may, with great propriety and advan- 
tage, be made the subject of particular in- 
struction. This course will also very use- 
fully connect itself with the regular studies 
of the Junior department. 

“Tuirp Year. Selections from the ho- 
man Law; and for the last term of the year, 
which will immediately precede the exami- 
nation of the students for admission to the 
bar, Forensic Duties and Professionai Ethics.” 
(Plan, p. 21, 22.) 

The mode of instruction contemplated by 
the plan is by oral lectures illustrating and 
explaining a previously prescribed text read- 
ing, and by examinations thereon. In re- 
gard to this mode of instruction, we most 
cordially agree with Professor Burien, that 
“ the most useful kind of law lectures is that 





which is designed to elucidate a preparatory 
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course of Text reading, previously assigned 
to the student, and to impress on his mind 
and memory, its leading principles:” and 
that “ the oral lecture is not only far mere 
attractive and inciting, but it furnishes the 
opportunity of supplying the defects of the 
Text books, and of giving much useful in- 
formation which would never be incorpora- 
ted in awritten lecture. The speaker not 
being confined to the precision of written 
language, nor to strictly scientific examina- 
tion of his subject, and his great object being 
to expound and illustrate the Text reading, 
he may select such topics as are most im- 
portant, and when necessary may amplify 
and repeat, in a manner which may be very 
useful to his hearers, but which would not 
be allowed in written composition.” (Plan, 
p. 26, 27.) 

In addition to the plan thus proposed, moot 
courts and occasional exercises in composi- 
tion, connected with the studies which are 
the subject of the student’s attention, are al- 
luded to as an important aid to professional 
education, and as intended to be introduced. 

The plan thus alluded to, having been ac- 
cepted by the council of the University, the 
principal professorship was tendered to Mr 
Butier, who accepted it with the under- 
standing that he should not enter upon the 
discharge of its duties unti] March 1237, at 
which time he then contemplated resigning 


his office of attorney general of the United | 


States. This event having, however, been 
longer deferred, the organization of the Law 
Faculty was postponed until the close of the 
last winter, when the final arrangements for 
its organization were announced to the pub- 
lic; the following gentlemen constituting 
the Faculty :— 

Bensamin F. Butver, Professor of Gen- 
eral Law, and of the Law of Real Proper- 
ty, and Principal of the Faculty. 

WituiamM Kent, Professor of the Law of 
Persons and Personal‘ Property ; and 

Davin Granam, Jr. Professor of the Law 
of Pleading and Practice. 

In the selection of the Professors, if the 
concurrent approbation of the bench and bar 
be entitled to weight, a sure earnest has been 
given of the entire success of the plan to 
which we have briefly called the attention of 
our readers. 

Professor Butier has been long identified 
with the first rank of the bar in the state of 


| New York, and has ever enjoyed the reputa- 
| tion of possessing the most patient and la- 
| borious perseverance, the clearest percep- 
| tion of legal principles, and the simplest and 
| purest fluency of language — qualities essen- 
tial to an useful and enlightened instructer. 
To all these he adds an amiableness of de- 
portment and an integrity of purpose, deep- 
ly calculated to endear him to those with 
whom he may be connected in his new rela- 
tion. Possessing, as he unquestionably does, 
jall these qualities, it is not without great 
pain, that we have perceived an attempt on 
the part of a certain portion of the press to 
connect him with political prejudices, aris- 
ing from his identity with the late and pre- 
sent national administrations. | Whatever 
may be his heresies in a political point of 
view, (and none deplore them more thai we 
do,) we can discover neither justice nor pro- 
| priety in the bitterness with which they have 
| been urged against him, in connection with 
his present most honorable devotion of the 
talents with which he is endowed, to the in- 
struction of the aspirant after legal learning, 
and to the elevation of that profession of 
which he is among the most worthy and the 
most distinguished, 

Professor Kent, if we may judge from his 
inaugural address, as well as from the high 
| reputation he enjoys among the junior mem- 
| bers of the New York bar, coupled with the 
| approving testimony of those who have at- 
tended his first term, is, in every respect,’qual- 
ified for the difficult task he has undertaken. 

Educated, as he has been, under the eye of 
his distinguished father, and breathing, as 
he does, an ardent devotion to the principles 
of the common law, it is not too much to 
predict, that, at no distant day, he will be- 
come one of the brightest ornaments of that 
splendid science. 

Professor Granam, although yet a very 
/young man, is most extensively and favor- 
ably known to the profession, not merely of 
his own state, but of the Union, as the au- 
thor of a work, which, although written when 
he was scarcely more than of age, has been 
| for seven years, the acknowledged standard 
/upon one of the subjects to which his de- 
| partment is devoted. To the high character 
_which he has thus acquired, he adds an ex- 

alted reputation, both as a lawyer and a 
speaker—and an ardent ambition for profes- 
| sional fame, which, even at his present early 
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age, rank him among the first of the junior 
members of the bar of his state. 





next term ;—the Junior, of thirty lectures on 
the law of Persons, Personal Property, and 


Upon the selection of these gentlemen | the Domestic Relations; and the Primary, 


for the honorable and responsible stations to 
which they have been called, as well as upon | 
the zeal and ardor with which they have en- | 
tered upon their duties, we most heartily con- 

gratulate those who may be enabled to avail | 
themselves of the opportunities which the 
Law School of the New York University 
affords. And we fondly indulge the hope, 
that, in the due appreciation of their labors, 
they may find abundant inducement to di- 
rect their united talents and energies to an 
object, in which the bar of our state, and of 
every other in the Union, has an equal in- 
terest with that of their own, the elevation 
of the standard of professional education 
and character. 

The length to which our remarks have al- 
ready extended themselves, compels us to be 
brief in our notice of the inaugural address- 
es. These were delivered by the Professors, 
in succession, on the opening of the Law 
School, and relate to the several subjects 
embraced in the various departments. That 
of Professor Burier, the Principal of the 
Faculty, takes a brief, but clear and satis- 
factory view of the Usefulness of the Legal 
Profession, and the necessity and importance 
of providing additional means for instruction 
in Legal Science. Professor Kent devotes 
his address to a history of the Rise and Pro- 
gress of Commercial Law in English juris- 
prudence, which he examines with a refined 
and cultivated taste, as well as with histori- 
ca! precision and accuracy. Professor Gra- 
HAM, in his address on the Practice of the 
Law, as illustrated in the Study of Pleading 
and Practice, has invested with interest the 
most dry and barren subjects of legal study, 
while he has successfully vindicated the pro- 
fession, from the reproach which the abuse 
of these branches, more than any other 
cause, has contributed to throw around it. 

The Syllabus to which we have referred, 
embraces the outline of the lectures of the 
first term, commencing on the 24th of April, 
and ending on the Ist of August. 

The parallel course for this term, which has 
just been completed, consisted of sixteen lec- 
tures on the law of Nature and Nations ;— 





the Senior, of thirtytwo lectures on the law 
of Real property, a portion of which, together 
with the law of Equity, is reserved for the 





of thirty lectures, five of which are devoted 
to the outlines of legal remedies, ten, to the 
organization and jurisdiction of the Courts 
of Law in the state of New York, seven, to 
the practice in an ordinary personal action, 
down to the pleadings exclusively, and eight 
to the Law of Pleading, reserving the remain- 
ing ordinary proceedings, (as well as those 
of an anomalous character,) in personal ac- 
tions, together with the Practice in real and 
other special actions, and in Equity, for the 
second term, which will commence about 
the first of October next, and continue (with 
intermission of a month or six weeks in win- 
ter,) until March or April following. 

We shall watch with much interest the 
progress of this commendable effort on the 
part of the New York University; and we 
are sure we but speak the sentiments of our 
readers, as well as our own, when we say, 
that we look, with high anticipation, to the 
results which must flow from the founda- 
tion of the Law Faculty of that liberal and 
honorable institution. 
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UNITED STATES CIRCUIT COURT. 
BOSTON, AUGUST, 1333. 


The Ship Fortitude, — Haven and others, 
Claimants. 

The master of a ship has authority in a foreign port, 
to procure all supplies and repairs necessary for the 
safety of the ship, and the due performance of the 
voyage. 

This authority is not confined to such supplies and 
repairs as are absolutely or indispensably necessa- 
ry; but includes all such as are reasonably fit and 
proper for the ship and the voyage. 

Where such supplies and repairs are reasonably fit 
and proper, the master, if he has not suitable funds, 
or cannot ohtain money on the personal credit of the 
owner, may take it upon bottomry. 

The lender on hottomry, is bound to exercise reasona- 
ble diligence, in order to ascertain whether such 
supplies and repairs are necessary and proper. He 
is not bound, however, to show that there was 4 
positive necessity. It is sufficient if there is an 
apparent necessity, so far as the lender is able upon 
due inquiry and due diligence to ascertain the facts. 

The lender upon bottomry will be protected in such 

a case of apparent necessity, for his advances, even 
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though upon a fuller examination and a more thor- 
ough investigation of the facts, at a subsequent pe- 
riod, it should be doubtful, whether the supplies 
and repairs were really necessary. 

Where there is an apparent necessity for repairs, the 
lender on bottomry is under no obligation to in- 
quire as to the best mode of making the repairs, or 
whether they are made in the most judicious man. 
ner, or to ascertain the cause of the injury. As, for 
example, where an acknowledged leak is, or how it 
is caused. It is sufficient if he acts with good 
faith; and does not co-operate wilfully in any un- 
necessary expenditure. 

A master acting with reusonable diligence, discretion 
and skill, upon the advice of competent persons, at 
a foreign port in making repairs, will be protected, 
even though a more judicious course might possi- 
bly have been adopted in the ju: oe of other 
more skilful persons. 

In a suit on a bottomry bond, in rem, in the de- 


fence is, that the repairs were not necessary, it | 


seems, that the master is not a competent witness 
for the libellant to establish the necessity of the re- 
pairs; as the decree would be evidence of this ne- 
cessity in a suit brought against him by the owner 
for improper conduct in directing the repairs. But 
under such circumstances the court will presume fa- 
vorably for the master, until the presumption is 
overcome by clear proofs. 


Material men, and shipwrights and repairers, have a 
lien for repairs made on a ship in a foreigne port, 
whenever these repairs are apparently reasonable 
and proper, although not absolutely necessary. All 
that is required on their part, is good faith, and rea- 
sonable ground for action. 


A regular survey by competent and skilful persons, 
and repairs made in pursuance of their recommenda- 
tion is prima facie evidence of the propriety of ma- 
king the repairs, to justify the master and lender on 
bottomry. 

The lender on bottomry is prima facie presumed to 
have made inquiries as to the apparent necessity of 
repairs, and to have acted upon the facts and cir- 
cumstances, as made known by the survey to the 
master. 

The onus probandi, that the master has other funds, 
or that the owner has a personal credit in that port, 


is not upon the lender on bottomry ; but lies on the | 


owner, who resists the bottomry bond. 


Lise, on A Borromry Bonp.—The 
libellant produced the depositions of three 
American ship masters, who were called 
when in Calcutta, to survey the ship Forti- 


tude, and the original report of survey, and | 


also the depositions of the master, mate, and | 
several of the crew, and three supercargoes. 
The deposition of the master was ruled out | 
on the ground of interest. It appeared that 


in pursuance of the report of the survey, the 

ship was recaulked, recoppered, and her bot- 
| tom strengthened, by putting in two assistant 
| kelsons, and a new chock under the main- 
mast, which cost 13,549 sicca rupees,—for 
which sum the bond was given by the cap- 
tain to the libellant, a native East Indian 
merchant. 

The respondents produced the testimony 
of persons, who built the ship, and various 
other witnesses to prove the original strength 
and perfect construction of the ship, this be- 
ing her second voyage to the Indies; and 
much evidence was produced on both sides, 
tending to impeach or confirm the proceed- 
ings of the surveyors. 

The case was argued by Derter and 
Stackpole, for the libellant, and by Mason and 
Choate, for the respondent. 

Story J. This is the case of asuit ona 
Bottomry Bond executed at Calcutta on 21st 
of December, 1836, on the ship Fortitude, 
by one Jeremiah Spalding, the master there- 
of, in favor of the libellant. The libel as- 
_serts, that the money was advanced to supply 
the necessary repairs for the ship; and the 
defence set up is, in substance, that the re- 
pairs made, and for which the money was 
, advanced, were, with a trifling exception, 
| unnecessary and not required by the state 
and condition of the ship. And the respond- 
ents have, accordingly, imputed gross mis- 
conduct and want of judgment, and indeed 
the more grave offence of meditated fraud 
to the master. They have not, how- 
ever, imputed any connivance or partici- 
| pation in that misconduct or fraud to 
\the lender; although they do certainly 
| rely upon his want of the exercise of due 
| diligence in making inquiries as to the true 
| state and condition of the ship. 
| The cause has been most elaborately ar- 

gued by the counsel on both sides upon the 
principles of law applicable to the case, as 
/well as upon the facts; and I propose to 
| examine, in the first instance, those princi- 
ples of law, as I cannot but think, that 
| when well understood and clearly defined, 
they will greatly aid us in coming to a right 
conclusion as to the material facts, which 
ought to govern the judgment of the court. 
| It is agreed on all sides, that the master 
| is to be treated as the general agent of the 
owner or employer of the ship, as to procur- 
ing repairs and supplies for the ship, in a 
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foreign port, in the absence of the owner | liberty to resort to it, as a dernier resort. The 
And it is equally agreed, that | giving of a hottomry bond is, therefore, 


or employer. 
this power is not unlimited ; but is restricted 
to such repairs and supplies as are, in a just 
sense, necessary for the ship under the ac- 
tual circumstances of the voyage. But as 
to what is the true meaning of the word ne- 
cessary, or in other words, as to what repairs 
or supplies are to be deemed necessary in 


the sense of the rule, the learned counsel | 
widely differ; the counsel for the respon- | 


dents contending, that the repairs must be | 


positively and absolutely necessary for the 


voyage ina strict sense ; and the counsel | 
agent of the owners, and they are bound to 


for the libellant as strenuously contending, 
that all, that is required is, that they should 
be reasonably fit and proper for the occasion. 

The respondents’ counse) have placed 
great reliance in support of their position, 
upon certain Janguage to be found in some 
of the text books and authorities upon this 
subject, where it is suggested, that the mas- 
ter’s authority is confined to cases of actual 
necessity, of great extremity, of extreme 
necessity, of great and invincible necessity, 
and of absolute necessity. Language, like 
this, may undoubtedly be found in the text 
books and authorities, sometimes used in 
a very loose and inexact manner, and some- 
times, looking to the subject matter imme- 
diately in judgment, exceedingly appropri- 
ate, and, understood with its just limitations, 
entirely accurate. As far as I have been 
able to examine the authorities and text 
books, cited to sustain these intensive expres- 
sions of necessity, they are used in reference 
to bottomy bonds, as contradistinguished from 
other ordinary contracts for repairs. There 
is a manifest difference between that neces- 
sity, which will justify repairs, and that su- 


per-added necessity, if | may use such an | 


expression, which will justify the giving of 
a bottomry bond, To justify the giving of a 
bottomry bond it is not only essential, that 
there should be a necessity for the repairs, 
| ot that there should also be a necessity of 
; 5 ting to a bottomry bond, in order to pro- 
cure the proper funds to defray the expen- 
diture. Ifthe master has funds of his owner 
in his own possession, or if he can procure 
funds upon the personal credit of the owner, 
he is not ordinarily at liberty to resort to 
a bottomry loan. In short, it is only when 
this is the only or the least disadvantageous 
mode of borrowing, that the master is at 


properly said to be justifiable only in a 
case of great extremity, of urgent neces- 
sity, or of extreme pressure. 
bottomry the expressions may be appropriate, 
when they would be utterly inapplicable to 
common cases of repairs. 

The distinction here alluded to, is ex- 
pressly stated in the case of T'he .durora (| 
Wheat. R. 102.) where it is said by the court: 

“ The law in respect to maritime hypoth: 
cations is, in general, well settled. The mas. 
ter of the ship is the confidential servant or 


the performance of all lawful contracts made 


by him, relative to the usual employment of 


the ship, and the repairs and other necessa- 
ries furnished for her use. This rule is es- 


| tablished, as well upon the implied assent o: 











the owners, as with a view to the conven: 
ence of the commercial world. As, there- 
fore, the master may contract for repairs and 
supplies, and thereby, indirectly, bind the 
owners to the value of the ship and freight, 
so, it is held, that he may, for the like pur- 
poses, expressly pledge and hypothecate the 
ship and freight, and thereby create a direct 
lien on the same, for the security of the cre- 
ditor. But the authority of the master is 
limited to objects connected with the voyage, 
and, if he transcend the prescribed limits, 
his acts become, ir legal contemplation, mere 
nullities. Hence, to make a bottomry bond 
executed by the master a valid hypotheca- 
tion of the ship, it must be shown by the 
creditor, that the master acted within the 
scope of his authority; or, in other words, 
it must be shown, that the advances were 
made for repairs and supplies necessary for 
effectuating the objects of the voyage, or the 
safety and security of the ship; and no pre- 
sumption should arise, that such repairs an¢ 
supplies could be procured upon any reason- 
able terms with the credit of the owner, in- 
dependent of such hypothecation. — If, there- 
fore, the master have sufficient funds of the 
owner within his control, or can procure them 
upon the general credit of the owner, he is 
not at liberty to subject the ship to the ex- 
pensive and disadvantageous lien of an hy- 
pothecatory instrument.” 

And again, p. 506, it is added; « It is in- 

' See Heathorn v Darling. (1 Moore Privy Cou 
cil R. 6, 14.) 
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cumbent upon the creditor, who claims an 


hypothecation to prove the actual necessity 
of those things, which give rise to his de- 
mand; and if from his own shewing, or 
otherwise, it appears, that he has funds of the 


: ; ; : ; as 
owner in his possession, which might have 


been applied to the demand, and he has neg- 
lected or refused so to do, he must fail in his 
claim.” 

Nor is there any thing new in this state- 
ment. The same doctrine will be found laid 
down in all the leading elememary treatises 
and authorities, as incontrovertibly estab- 
lished’. 

Let us proceed, then, to the considera- 
tion, what, in the sense of the law, are ne- 
cessary repairs, for which, when ordered by 
the master, the owner would be liable in case 
no bottomry bond had been given. Now, 
we all know, that where money is advanced 
in a foreign port, for necessary repairs, the 
owner is liable for the amount advanced for 
such repairs in a suit in personam at the in- 
stance of the lender. And if the work is 
done, and materials furnished for such ne- 
cessary repairs in a foreign port, the material 
men and workmen, if unpaid, have a treble 
remedy, by a suit in personam against the mas- 
ter, and by a like suit against the owner, and 
by a suit in rem in the admiralty to enforce 
the lien given to them by the maritime law. 
This doctrine is well established; and the 
right to proceed in rem has been fully recog- 
nized by the Supreme Court of the United 
States. This inquiry is the more important, 
because, if the repairs made, were, in the 
sense of the law, necessary repairs, for which 
the owner would have been personally liable 
in the manner above mentioned, if no bottom- 
ry bond had been taken; then it seems to 
me, that if the necessary funds in order to 
make those repairs could not otherwise be 
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in the sense of the law, for which the mas- 
ter may lawfully bind the owner of the ship, 
I have not been able, aftera pretty thorough 
| search into the authorities and text writers, 
| ancient and modern, to find it any where laid 
down insdirect or peremptory terms, that they 
are such repairs, and such repairs only, as 
are absolutely indispensable for the satety of 
the ship, or the voyage, or that there must be 
an extreme necessity, an invincible distress, 
or a positive urgent incapacity, to justify the 
master in making the repairs. The general 
formulary of expression found to be laid 
down is, simply, that the repairs are to be ne- 
cessary, without in any manner pointing out, 
what repairs are, in the sense of the law, 
deemed necessary, or what constitutes the 
true definition of necessity. But a thorough 
examination of the common text writers, an- 
cient as well as modern, will, as I think, sa- 
tisfactorily shew, that they have all under- 
stood the language in a very mitigated sense ; 
and that necessary repairs mean such, as are 
reasonably fit and proper for the ship under 
the circumstances, and not merely such as 
are absolutely indispensable for the safety of 
the ship or the accomplishment of the voyage. 

The Roman law manifestly took this view 
of the matter. In commenting upon the 
Pretor’s edict, De Exercitoria Actione, it is 
well remarked by Ulpian, that as we are 
obliged from necessity to contract with mas- 
ters of ships, of whose character and condi- 
tion we are ignorant, it is equitable, that the 
owner should be bound by his acts ; and that 
the case is stronger than that of a contract 
with the clerk of a shopkeeper; for some- 
times in the case of the master of a ship, 
neither the time nor the place allow us the 
opportunity of full deliberation. In navis ma- 
gistro non ita est; nam interdum locus, tem- 
pus non patitur plenius deliberandi concili- , 





obtained, and the bottomry bond was bona | um'. And, therefore, the owner is held to 


Jide entered into by the lender, it would be | contracts made in good faith with the mas- 


extremely difficult to show, that it ought not | ter, since otherwise the persons contracting 
to be upheld by this court. /might suffer from his frauds. Omnia facta 

In relation to what are necessary repairs magistri debet prestare qui eum preposuit ; 
alioquin contrahentes decipientur. This con- 
sideration may not be unimportant in revie.w- 


|ing other parts of the present case*% The 


' See 3 Kent. Comm. Lect. 46. p. 171. 3d edit. 2 
Emerig. Traite a la Grosse, ch. 4. s. 6. id. s. 11. 
Abbott on Shipp. 125. Amer Edit. of 1829, and note 


(2,) and cases there cited—Molloy, B. 2. ch. 11.s. 11, | text of the Roman law then proceeds to state 
12. The Virgin, (8 Peters, R. 538.) The Nelson, (1 | 


the right of the master of the ship to bind 
Hagg. Adm. R. 169. 175 ) Jacobson’s Sea Laws, B. | } te bei Latin Wig 
4. ch. 2. p. 359, by Frick. 1 Bell. Comm. 430 to 434. | the owner as being limite to the concerns 
4th. edit. The Rhadamanthe, (1 Dodson, R. 201. | of the ship; Ejus rei nomine cujus ibi prepo- 
206.) The Alerander, (1 Dodson, R. 278. 280.) Pardes- , 
1 Dig. Lib. 14. tit. 1, 2 Jd. tit. 1 


sus, Droit Comm. tom. 3. n. 910, 911. p. 509, 510. lL. 1. 5. 
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situs fuerit, id est, in eam rem prepositus 
sit; and illustrates it by reference to his or- 
dinary power to buy things, proper for the 
navigation of the ship or for repairing the 
ship; utputa, si ad onus vehendum locatum 
sit: aut aliquas res emerit utiles naviganti ; 
vel si quid, reficiende, navis causa contrac- 
tum, vel impensum est’, And it then declares, 
that if he borrows money for the same 
purpose ; ad usum ejus rei, in quem prepo- 
situs est, as for example, to repair the ship, 
the owner will be liable therefor, even though 
the master should afterwards convert the 
money to his own use’, if the creditor lent 
the money tort fide, and the ship stood in 
need of repairs, and he knew it; Si cum pe- 
cunia crederetur, navis in ea causa fuisset, 
ut refici deberet—si illud quoque scierit 
necessarium refectioni pecuniam esse*, 

It seems d#iicult to avoid the conclusion, 
that the Roman law understood that the own- 
er was liable in the exercitorial action for all 
repairs, which the master, virtule officti, had 
an implied authority to order; and that the 
repairs, which he had a right to order were 
not such as were strictly indispensable ; but 
such as were reasonably useful and proper 
(utiles); and that money might be safely lent 
by the lender, whenever there existed such a 
good cause for repairs. But still the lender 
even in such a case, had a right to lend no 
more than was necessary for the repairs ;— 
Multo tamen magis pecunia credita fuerit 
quam ad rem esset necessariam non debere in 
solidum adversus Dominum Navis actionem 
dari—and if he did wantonly and knowingly 
lend more, then the owner was not responsi- 
ble. Emerigon and Voet, seem so to have in- 
terpreted the Roman law‘. Cujacius has ex- 
pounded it in the same manner in an ample 
commentary, illustrating the doctrine by 
stating, that if the creditor lends money to 

“buy asail for the ship, he must shew, that the 
ship wanted the sail, not that it was indis- 
pensably necessary. Necesse erit probandi 
se veli emendi causa credidisse, et velo na- 
vem indiguisse’. 


! Dig. Lib. 14. tit. 1. L. 1. s. 6. 1. 4.8. 5. 

2 Dig. Lib. 14. tit. i. 1. 1. s. 6. id. 1.7. Emeri- 
gon, tom 2. ch. 4. s. 5. : 

3 Dig. Lib. 14. tit. 1. 1. 7. Pothier Pand. Lib, 14. 
tit. 1. n. 7,8. Emerigon, tom. 2. ch. 4. s. 5. 

4 Emerigon, Traite des Contrats a la Grosse, tom. 
2. ch. 4,5,7. s. 8. Voet ad Pand. Lib. 14. tit. 1. s. 3. 


6. 
5 Cujacii Opera, tom. 1. col. 1450 to col. 1453. 
ad Leg. 7. Dig. Lib. 14. tit. 1. Afric. Quest. 


/a part of his equipments therefor’. 








In looking into the regulations customary 
or positive of modern commercial nations, it 
will be found, that language is used, which 
admits, if it does not absolutely require a 
similar force of the word necessary. The 
Consolato del Mare requires the merchant or 
shipper to lend to the master money, wien it 
is necessary to procure rigging or other things 
necessary for the ship; and authorises the 
master to buy whatever equipments or other 
things are necessary for the ship. The laws 
of Oleron (Art. 1.) authorize the master to 
pledge the ship, if he needs money to defray 
the expenses of the ship. Si apres le de- 
part, le maitre a metier d’argent pour les de- 
pens de la nef, il peut mettre aucun de ap- 
pareux en gage, &c.' The Jaws of Wisbuy, 
(Art. 13.) declare, that if the master is in 
need of provisions or supplies he may pledge 
' The 
old Hanseatic Ordinance, (Art. 60.) de- 


clares, that if the master stood in need of 


money for the ship in a foreign country, he 
might make it up on bottomry, if he could 
not do better ; S’il a necessite et besoin d’ar- 
gent pour le navire*, The new Hanseatic Or- 
dinance, (Art. 6. s. 2.) is more impressive.— 
It provides, that if the master in foreign 
places perceives a probable damage in the 
ship or its equipments, and he cannot obtain 
money on exchange, and has not goods in the 
ship, which he can sell more for the benefit 
of the owner than to take up money on bot- 
tomry, he may do the latter. Si naucleus 
in ceteris locis, et probabile damnum in navi, 
aut instrumentis navis perceperit, ac isthic 
loci nullum cambium ad exercitores trans- 
mittendum obtinere queat, &c.; tum hoc in ca- 
su necessitatis pro servanda navi et bonis ha- 
beat potestatem summe universarum Exerci- 
torum tantum pecunie sub fwnore nautico 
accipiende, quantum ad reparationem damni 
et alios similes casus necessitatis opus ha- 
bet’. Le Guidon de la mer, (ch, 5. art. 35,) 
states—Apres le tourmente passee et les 
damages sauferts, le maitre pour restaurer 
son navire peut prendre argent sur le quille, 


'Consolato del Mare, ch. 106, 107- Pardess- 
Coll. Lois. Marit. tom. 2. p. 109, 110. Id. ch. 239. p 
224. Emerigon, Traite a la Grosse, tom. 2. ch. 4. 
s. 5. 

2 Emerigon, Traite a la Grosse, tom. 2. ch. 4. s. 5. 

3 Ibid. 

4 Ibid. Pardessus, Collec. Lois Marit. tom. 2. 527. 
Id. 547. Emerigon, tom. 2. ch. 4. 8. 11+ 
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&ec.! The French Ordinance of 1681, (art. 
19, of the captain,) declares, that the master 
may, in the course of his voyage, take up 
money upon the body and keel of the ship 
for the repairs, provisions and other neces- 
sities of the ship; pour radoub, victuailles, et 
autres necessites du Batiment. In the in- 
terpretation of this ordinance it has been 
held by the ablest commentators, Valin and 
Emerigon, that, at most, nothing more than an 
apparent necessity and good faith on the part 
of the lender are necessary to make a bot- 
tomry by the master valid for repairs. Nay, 
it seems, that if the lender act in good faith 
upon the representations of the master, the 
bottomry will be valid, even if no necessity 
for the repairs really existed’. 

The language of the earlier commenta- 
tors upon the Roman jaw and the maritime 
law, as to this subject, is somewhat indeter- 
minate; but their total silence, as to any 
intense phrases or qualifications implying ab- 
solute or indispensable necessity, seems to 
justify the conclusion, that all, which was re- 
quired on the part of the lender, was to as- 
certain, that there was a fair ground to be- 
lieve, that the advances for the ship were 
reasonably fit and proper for its wants. 
Thus Peckius in his commentary on the Di- 
gest, De Exercitoria Actione, says; Africa- 
ni igitur precepta creditorem observare op- 
ortet, que heec sunt, quod sciat navem in ea 
causa esse, ut refict debeat; quod credat in 
eam causam contrahi; quod exprimat re- 
fectionis gratia mutuum se credere*, Vin- 
nius in his notes on Peckius says; Si na- 
vis instruenda aut reficienda sit, et magister 
ineam rem pecuniam mutuetur, etiam hoc 
casa actio in exercitorem dabitur. Cete- 
rum non alios utiliter aget creditor, quam si 
concurrant illa omnia, que hic exigit Africa- 
nus. Summa est ;(1) ut navis in ea causa fue- 
rit, ut refici deberet ; (2) ut sciat se credere in 
hoe ipsum, cui sit aliquis magistri navis jure 
et nomine pre positus ; (3)ut non major pecunia 
credita sit, quam navis reficiende opus fue- 
rit {4) ut eo loco credita sit pecunia, in quo id, 

' Emerigon, Traite a la Grosse, tom. 2. ch. 4. s. 
5. Pardess. Coll. Lois Marit. tom. 2. p. 396. 

* Emerigon, Traite a la Grosse, tom. 2. ch. 4. s. 
5. 7,8. 11. 1Valin Comm Liv. 2. tit. L.art. 19. p. 441. 
Id. Liv. 1. tit. 14. art. 16. p. 362. See also Erskine’s 
Inst. B. 3. tit. 3. s. 44. 46. 1 Stair’s Instit. by Brodie 
B. 1. tit. 12. s. 18, 19. Pothier on Oblig n. 443. 


3 Peck. Opera Omnia de Exercit. Actione, p. 838. 
S- P. Vinnivs. Peck. ad Rew Nauticam, De Exerc. 


propter quod numerabatur, comparari potu- 
jerit'. And he repeats the same suggestions 
| in his own commentary on the Institutes’. 

Marquardus, in his Treatise on Maritime 
Law, uses the followine language ; Adeo au- 
tem favorabile est hoe refectionis navalis pri- 
vilegium, ut si magister navis cavit se acci- 
pere in refectionem navis, etiamsi, in eam 
causam non inpenderit, sed in suos usus con- 
verterit, tamen teneatur Exercitor®. Styp- 
mannus says;—Si vero extra provinciam 
est, et navis indigeat, er. gr. si vela emenda 
vel alia armenta, potest magister navis, pro re- 
sarciendo damno, quod navis a tempestati- 
bus accepit, quantum est opus periculo exer- 
citorum sumere ; et quod ita accipit, tenentur 
exsolvere. He adds in another place; Debet 
autem damnum in cujus reparationein pecunia 























Actione, pp. 98, 99, 183. 


accipitur, verum, non simulatum, vanum, aut 
imaginarium esse,'—citing with approbation 
the commentary of Cujacius on the law of 
Africanus. Loccenius says ; si navis reficienda 
aut instruenda sit, et magister in usum navis 
reficiende aut instruende, cui prepositus est, 
pecuniam, fuerit mutuatus, etiam si hoc non 
sciverit exercitor, tamen in exercitorem actio 
dabitur. He then puts the case of the mon- 
ey being misemployed ; and states, that the 
owner is still bound; and then adds; Sed 
et creditorem incautum esse decet eo ut dis- 
piciat an in eam causam impendat pecuniam 
magister navis, in quam ab ipso mutuatus est ; 
vel num iis impensis navis jam opus habeat, 
in quas ipsi credidit pecuniam ; num navis 
in ea causa sit, ut refici debeat.2> Kuricke is 
far more direct. Potest vero nauclerus in lo- 
cis peregrinis foenus nauticum accipere ; (1) 
si probabile damnum in navi et instrumentis 
navalibus adpareat; (2) si isthic loci cam- 
bio, sub fide exercitorum pecuniam ab exer- 
citoribus solvendam comparare non queat ; (3) 
si non habeat in navi bona, que majori cum 
commodo exercitorum vendi, quam foenus 
nauticum contrahi, possint; (4) ne ultra 
quam ad reparationem damni, et similis casus 
necessitatis, opus est, accepiat.£ Casaregis 


' Vinnius, Peck. ad Rem. Naut. De Exercit. 
Act. p- 183. 

2 Vinnius, ad Inst. Lib. 4. tit. 7. s. 2. nota (4.) 

3 Marquardus De Jure Marit. Lib. 2. ch. 5. p. 225. 
n- 27. 

4Stypmanus ad Jus. Marit. p. 
107. 113 to 135, p. 417 to p. 419. 

5 Loccenius De Jure Marit. lib. 3. ch. 7. note 6, 7, 


4. ch. 5. no. 


8. 
6 Kuricke Ins, Marit. Hans. ad tit. 6, art 2, page 
765. 
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speaking of the greater liberality of the law in 
maritime affairs, says ; Quod exercitores rem- 
aneant obligati pro pecunia ad cambium capi- 
taneo data in usum navis, absque onere cred- 
itoribus justificandi versionem pecunie in ill- 
ius utilitatem, juxta textum leg. ultima, ff. de 
Exerc. Actione. (Dig. Lib. 14, tit. 1. ¢.7.) He 
adds ; In casu etiam generalis vel illimitate 
prepositionis non potest aliquis cum magistro 
contrahere, nisi vero sciat navim indigere, 
&c. Si vero contrahenti constaverit, quod 
navis non erat in ea causa, ut indigeret, vel 
saltem tanto non indigeret, tunc nulla ei 
dabiter actio contra navem ac exercitores. 
And he recognizes in its full force the doc- 
trine of the Digest, that the owner is bound, 
if the master procures things useful for the 
navigation of the ship, or to repair her: 
Si aliquas res emerit ufiles naviganti, vel 
si quid reficiende navis causa contractum ;' 
as well as the doctrine of Africanus.* 
Roccus is equally significant in the passage 
cited at the bar. Mutuans pecuniam magis- 
tro navis pro refectione ipsius navis aut ad 
hoc, ut aliquas res emerit ufiles naviganti ; 
vel pro salario nautarum, vel ad armendam 
et instruendam navem, semper dominus ob- 
ligatus remanet.2 He then adds; Verum, 
nota circa hoc, quod si magister navis deci- 
piat creditorem in mutuo pro dicta refectione 
vel in pretio rerum emptarum, hoc ad onus 
domini et exercitoris cedit, non autem ad 
onus creditoris.£ ~ And he then proceeds to 
lay down the four rules already cited from 
Vinnius. In truth the whole of these wri- 
ters have borrowed and adopted the exposi- 
tions of Cujacius on this same subject, who 
has laid down the same rules, the principal 
of which points to the duty of the creditor to 
ascertain, an navis indigeat refectione ; ut 
re vera navis indiguerit refectione ; satis est 
si navis reficiende causa crediderit, et in ea 
causa fuerit navis, ut refici deberet.° 

I have been the more full in these cita- 
tions from the older writers, (most of which 
will be found collected in Emerigon and Bou- 
lay Paty®) because, unless I greatly mis- 


1Casaregis Disc. 71, n. 12, 13, 14, 32, Dig. Lib. 14, 
tit. 1, l. 1, s. 7. 

21d. Disc. 71, n. 33. 
t Roccus De Nav. et Naul. n. 23. 

4 Roce. De Nav. n. 24. ; 

5 Cujacii Opera. tom. 1 col. 1451, 1452. Ad Afric. 
Tract. 8. ' 

* Emerigon, Traite a la Grosse, tom. 2. ch. 4. s. 
6. 11. Boulay Paty, Droit Comm. tom. 2. s. 14. p. 








understand the purport of their expressions, 
they inculeate a very different doctrine from 
that, which has been supposed at the argu- 
ment to be the general result of the mari- 
time law. These writers use no intensive 
expressions as to the necessity of the repairs, 
Their language imports no more, than what 
is meant by our common English phrase, 


that the ship needs, or stands in need of 


repairs; ut refict deberet ; and some of them 
press it further by requiring no more than a 
probable damage or probable cause of re- 
pairs. So that, at most, these writers leave 
the whole subject open to a liberal interpre- 
tation of what constitutes necessary repairs ; 


and relieve the court from all necessity of 


qualifying their language. The doctrines 
maintained by Valin and Emerigon on this 
subject have been already stated; and their 
authority upon questions of maritime law is 
justly entitled to very great weight. 

The modern code of commerce of France 
authorizes the master to take up money on 
bottomry, if, during the course of the voy- 
age, there is a necessity of repairs, or to buy 
provisions, after having verified the same by 
a report drawn up and signed by the princi- 
pal officers of the crew; Si pendant la cours 
du voyage il y a necessite de radoub, au 
d’ achat de victualles'. And it declares 


the master, who shall without necessity have 





taken up money on bottomry, or have given 
a false account of damages sustained, respon- 
sible to the owners, without prejudice toa 
criminal] prosecution against him, if there be 
good cause’, The modern commentators 
upon this code agree, that if the lender lias 
acted in good faith, the ship is responsible, 
notwithstanding there may not have been a 
positive necessity for the repairs. Thus, 
Pardessus says; Les Armateurs ne peuvent 
refuser d’acquitter les engagemens pris pour 
ces causes et avec ces formalites, sous pre- 
texte qu’il’s entendent contester, ce, qu’a fait 
le capitaine—ou que |’ emprunt n’etoit pas 
reellement necessaire, et que le capitaine a 
suppose des Besoins*. Boulay Paty, holds 
the same doctrine ; using the words, pour les 
necessites du Navire, et pour les besoins du 


62, &c. See also Valin Comm. tom. 1. Lib. 2. tit. |. 
art. 19. 

' Code de commerce. art. 234. and see 2 Emerigon 
Traite a la Grosse, ch. 4. s. 5. Comm. of Boulay 
Paty, edit. 1827. p. 461, 462. 

Code de Commerce, art. 236. 
*Pardessus Droit Commerc. tom. 3. n. 911. 
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navire, as equivaient expressions’. 


is more important, each of these authors lays 


But what | trial, that it was extremely useful to copper 


| vessels on such a voyage, but not absolutely 


down the general authority of the master to | necessary; for many vessels went the same 


do, in the absence of the owner, what he.shall | voyage without being coppered. 


The judge 


judge to be most proper for the safety of the | at the trial put the question to the jury, 


ship, and the success of the voyage. Tout 


whether the copper was useful and proper 


ce qu’il jugera convenable (says Boulay Paty) | for the voyage ; and whether it were such, as 
pour le salut du batiment, et le succes de |’ | a prudent owner himself, if present, would 


Expedition*. Lorque l’Armateur est absent, 
&c. il est presume s’en etre rapporte au capi- 
taine (ses pouvoirs) (says Pardessus) et I’ 
avoir autorise a faire les depenses, qu'il ju- 
geroit necessaires, meme dans le lieu de l’Em- 
barquement et avant le voyage commence’. 
But assuming the law of continental Eu- 
rope to be different from what I have sup- 
posed; still, after all, we must be governed 
by that law, which prevails in our own juris- 
prudence. Now, it seems to me clear, that, 
by our law, the master has a right ina foreign 
port to bind the owners for all supplies and 
repairs of the ship, which, in the liberal sense 
of the terms, are deemed necessary supplies 
and repairs; that is, such as are resonably 
fitand proper for the ship and the voyage. 
Lord Tenterden, in his excellent Treatise on 
Shipping, (Abbott on Shipp. Pt. 2. ch. 3. s. 3. 
p. 102. edit. 1829.) lays down the proposition 
in the following exact and perspicuous lan- 
guage: “ In order, however, to constitute a 
demand against the owners, it is necessary, 
that the supplies furnished by the master’s 
order should be reasonably fit and proper for 
the occasion, or that money advanced to him 
for the purchase of them should, at the time, 
appear to be wanting for that purpose. The 
contrary in either case would furnish a strong 
presumption of fraud or collusion on the 
part of the creditor. The proper mode of as- 
certaining, what is necessary, is to ask, what 
a prudent owner himself would have done, 
had he been present.” In Webster v. See- 
kamp (4 Barn. and Ald. R. 352,) the very 
question was before the court, ina case, where 
the plaintiff had coppered a ship at the re- 
quest of the master, the owner being in the 
same country, and brought his suit against 
the owner for the amount. The defence was, 
that the coppering was not absolutely neces- 
sary for the voyage ; and it was found at the 


'RBoulay Paty, Droit Commer. tom. 2. s. 14. p 
62, 64, 63, 69, 75. 

2 Boulay Paty, Droit. Comm. tom. 1. s. 1. p. 262. 

* Pardessus, Droit Comm. tom. 2. pt. 3. tit. 2. ch. 
1. s, 626. p. 68, 59. 


| have ordered. The jury found, that it was, 
| and the plaintiff obtained a verdict. Upona 
motion for a new trial, the court affirmed the 
ruling of the judge at the trial. Lord Ten- 
terden on that occasion said; “1 am of opin- 
ion, that whatever is fit and proper for the 
| service, on which a vessel is engaged, what- 


| ever a prudent owner would have ordered, if 
| presert at the time, comes within the mean- 


ing of the word, ‘ necegsary,’ as applied to 
those repairs done or things provided for the 
ship by order of the master, for which the 
owners are liable ;” and he rejected the sug- 
gestion, that they should be absolutely neces- 
sary as too narrow, and, in many cases, im- 
practicable. The other judges concurred on 





| 








the same ground; and Mr Justice Best add- 
ed; “ No man can say, what is absolutely ne- 
cessary. Ifthe topmasts were lost, a vessel 
might sail without them, and possibly per- 
form her voyage with safety. A topmast 
might therefore be said not to be absolutely 
necessary. Yet no prudent man would pro- 
ceed to sea without it.” Mr Chancellor 
Kent has maintained a similar doctrine in his 
learned commentaries, stating that “ the sup- 
plies must appear to be reasonable, or the 
money advanced for the purpose of them to 
have been wanting ; and there must be noth- 
ing in the case to repel the ordinary pre- 
sumption, that the master acted under the 
authority of the owners',” And such I con- 
ceive to be the established American law. 
All the analogies of the law lead to the 
same conclusion. Thus, we all know, that 
infants are generally incapable of binding 
themselves except by contracts for necessa- 
ries, for necessary food, necessary clothing, 
and necessary means of instruction. In what 
sense does the common law interpret the 
meaning of such necessaries ? Certainly not 
as limited to things absolutely and indispen- 
sably necessary ; for then bread and water, 


' 3 Kent. Comm. Lect. 46. p. 163. 3d edit. See also 
Ross v. The Ship Active, (2 Wash. Cir. R. 226.) Phil- 
lips’s Benecke, ke. on Average, 174 to 179 Inited 
Ins. Co. v. Scott, (1 John. R. 106.) 
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the coarsest and meanest clothing, the nar- 
rowest means of the humblest knowledge 
would be the most, which could justifiably 


be embraced in such an interpretation. On 


the contrary, we all know, that necessaries 
for an infant, in the sense of the common 
law, are such as are suitable for his rank, 
degree, condition, and objects in life; and 
that a spirit of liberal allowanee and en- 
lightened policy governs in this matter, to 
attain the ends by the appropriate and best 
means. The same rule applies to cases, 
where husbands are made responsible for ne- 
cessaries furnished to their wives, either 
under ordinary or extraordinary circumstan- 
ces. And, indeed, it will be difficult to 
find any department of the law, in which 
the same doctrine does not pervade the 
whole structure of its principles. The whole 
theory of the law of Bailments turns upon 
it; as does also that of general agency. 
Some criticism has been employed upon 
the words “ moral necessity” as applied to the 
conduct of the master acting in cases of this 
sort; and it has been more than intimated, 
that the expression is quite new, and can 
scarcely be traced beyond the case of Gor- 
don v. The Mass. F. and M. Ins. Com. (2 
Pick. R. 249.) It does not appear to me, 
that the criticism has any just foundation, or 
that the expression is either new or inapt. 
It seems to me to indicate precisely that 
which such a case requires. Moral neces- 
sity arises, where there is a duty incumbent 
upon a rational being to perform, which he 
ought at the time to perform. It presuppo- 
ses a power of volition and action, under cir- 
cumstances, in which he ought to act, but in 
which he is not absolutely compelled to act 
by overwhelming superior force. Indeed, I 
hardly know, how a case of physical neces- 
sity can correctly be said to exist in eases, 





from the true use of language to call it a 
case of physical necessity. So far as the 
master is concerned, it is his duty to procure 
suitable repairs and supplies, in order to en- 
able him to save the ship and prosecute the 
voyage ; and this sense of duty, when it be- 
comes imperative by its urgency upon his 
conscience and judgment, constitutes what 
is most appropriately called a moral necessity. 
No one can correctly say, in such a case, that 
the master is under a physical necessity to 
make the repairs, or to procure the supplies. 

In the course of this examination I have 


not thought it proper to refer to the cases of 


sales by the master of the ship or cargo, or 
both, because they do not belong to his or- 
dinary duties; and are only superinduced 
from an overwhelming or extreme nvcessity, 
which requires him to act in unforseen emer- 
gencies for the best interests of all concern- 
ed. The Gratitudine (3 Rob. R. 240.) and 
The Patapsco Ins. Co. v. Southgate, (5 Peters’s 
R. 604.) and Winn v. The Columbian Ins. Co. 
(12 Pick. R. 279. 283. 286.) fully illustrate 
the doctrine of such cases. 

Then, as to another point suggested at 
the argument, viz: that the creditor, who 
lends money, is bound to use due diligence in 
ascertaining, whether it is wanted for repairs 
and supplies ; and to advance no more than 
is reasonably necessary for such a purpose. | 
entirely agree to the doctrine, when it is inter- 
preted with what I consider to be its true and 
just limitations. The point can only arise, 
where no necessity for the repairs or supplies 
exists, and where by the use of reasonable dili- 
gence the absence of such necessity could have 
been known and ascertained. If the repairs 
and supplies are necessary, then the creditor 
will be entitled to recover the amount from 
the owner (for I am speaking of cases of or- 
dinary supplies and repairs, where no bottom- 


where an agent is called upon to exercise | ry bond is taken,) without making any in- 


judgment and discretion, to act, or not to act. | quiry whatsoever. 
Take the case of the master of a ship in a 


storm of imminent peril, where a jettison 
seems required, or masts are to be cut away 
to save the ship from foundering at sea,— 
The master is called upon to act; but even 
in such an extremity he has a choice; and 
when he acts, he acts, properly speaking, 
upon his judgment, under a moral rather than 
a physical necessity. But in ordinary cases, 
where a master orders repairs or supplies for 
the ship, it would be an entire deflection 





On the other hand, if no 
inquiries whatsoever could have put the cre- 
ditor in possession of the real facts, and he has 
acted upon the representations of the master, 
with good faith and under circumstances af- 
fording no ground of suspicion of il] faith in the 
master, I conceive, that he is dispensed from 
all responsibility in regard to such inquiries. 
Thus, if he should be deceived in making 
advances for repairs or supplies for imagi- 
nary injuries or losses at sea, which he could 


have no means of knowing or tracing, but | 
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which the master and crew fraudulently pre- | 


tended to exist, I presume, that he would be 
enabled to recover against the owner for rea- 
sonable advances made by him to repair such 
injuries or supply such losses. Such certain- 
ly seems to be the doctrine of the civil law: 
Omnia enim facta magistri debet prestare, 
qui eum preposuit; alioquin contrahentes 
decipientur ; et facilius hoc in magistro, quam 
institore, admittendum propter utilitatem'.— 
Sed et si in pretiis rerum emptarum fefellit 
magister, exercitoris erit damnum, non cre- 
ditoris*. Pothier evidently so understood it; 
for in his edition of the Pandects, in his pre- 
face to the law of Africanus (Dig. Lib. 14. 
tit. 1. 1. 7.) he says; Sed etsi specialiter ca- 
verit (magister) se ad navis causam mutuari, 
puta, ad hujus refectionem ; ita demum Exer- 
citoria dabitur, si probabile videri potuit, quod 
ad hance causam mutuaretur’. It certainly 
is the doctrine of the French maritime law’. 
But where the creditor could by due diligence 
ascertain the necessity of the repairs or sup- 
plies, then, under such circumstances, if he 
makes no inquiries, and no such necessity in 
fact exists, he will have no claim upon the 
owner. Cujacius puts this doctrine in a 
strong light. Hoc tantum exigimus, ut non 
fuerit falsa causa rogande pecunie mutue, 
ut mutuo non fuerit quesitus titulus falsus, id 
est, ut re vera navi indiguerit refectione, et 
uti hoe certo indagarit ac scieri creditor. 
Rogas me mutuam pecuniam in refectionem 
navis, cui dicis te esse prepositum. Ego de- 
beoesse diligens et curiosus, et inquirare an- 
tequam numerem pecuniam, an navis indi- 
geat refectione®. But notwithstanding this 
strong language, I conceive nothing more is 
meant than that after due inquiry there should 
be an apparent necessity for the repairs or 
supplies; for it is immediately afterwards 
added, that the creditor need not look to the 
exact amount required ; Quia non debet in- 
quirere creditor, quanti sit impensa refectio- 
nis, vel quanti velum comparare possit, &c. 
Satis est, si navis reficiende causa credide- 
rit, et in ea causa fuerit navis, ut refici de- 


' Dig. Lib. 14. tit. 1. lL. 1. s. 5. 

*Dig. Lib. 14. tit. 1. 1. 1. s. 10. Emerigon, Traite 
a la Grosse, ch. 4. s. 5. 1 Valin Comm. Lib. 2. tit. 
1. art. 19. Cujacii, Opera. tom. 1. col. 1451, 1452. 
De Exere. Actione. 

3 Pothier Pand. Lib. 14. tit. 1. n. 8. 
_ * Emerigon, Traite a la Grosse, ch. 4. s. 5. 8+ 1 
Valin Comm. Lib. 2. tit. 1. art. 19. 
_ 5 Cujacii Opera, tom. 1. col. 1451. De Exer. Ac- 
tone Law 7. Apisanus. 
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beret’. Roccus himself admits, that if there 
be a case of apparent necessity, the owner 
will be bound, although the master has been 
guilty of fraud, in the passage already cited’, 
Pothier, in his Treatise on Obligations (n. 
449,) put the rights of creditors for advances 
to the master upon the ground of the proba- 
ble necessity, from the representations of the 
master. Pourvu, que Ja Declaration par le 
contrat d’ Emprunt fut vraisemblable. Mr 
Bell, in his Commentaries, (1 Bell Comm. B. 
3. Pt. leh. 5. s. 1. mn. 454.) says; “ His (the 
master’s) office holds him out as the accre- 
dited agent of the owners, on whose autho- 
rity all repairs, furnishings of naval stores, 
subsistence or money necessary for the oc- 
casions of the voyage, may be contracted for 
or advanced on the credit of the owners. The 
only restraint is the necessity on the part of 
the furnisher or advancer of money to see, 
that the supply, which the master requires, is 
justified by at least apperent necessity.” 
The language already cited from Abbott on 
Shipping, (Pt. 2. ch, 3. s.3.) leads to the same 
conclusion; for it is there said, that “ the 
money advanced should at the time appear to 
be wanting” for the supplies or repairs. In- 


| deed, it seems to me, that any more strict 
| rule would endanger the interests of all con- 


cerned, and more than all others of the own- 
er; for who would be willing to lend a mas- 
ter abroad, if he were compelled to furnish 
positive proof of the necessity of the repairs 
or supplies beyond what fair inquiries and 
what the appearances of things would af- 
ford, upon due examination? If there ever 
was a case, in which the maxim should be 
applied, that where one of two innocent per- 
sons must suffer, he should suffer, who had 
by his confidence enabled another to perpetrate 
a fraud, this would seem to be the case, for 
the reason suggested by the Digest; Lo us- 
que producendam utilitatem navigantium. 
Kurecke in the passage already cited, goes 
the whole length of the doctrine. Si proba- 
bile damnum in navi et instrumentis navili- 
bus adparea!. And Valin has wisely con- 
sidered a different rule too subtile and punc- 
tilious for the usayes of commerce®. I have, 


1 Thid. 

2 Roccus De Nav. n 24. 

3 1 Vaiin Comm. Lib. 2. tit. 1. art. 19. p. 442. See 
also 2 Valin Comm. Lib. 3. tit. 5. art. 7. Pothier 
seems to hold a like doctrine. Pothier Traite a la 


Grosse, n. 52. 
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therefore, no difficulty in holding, that if there 
is an apparent necessity, at the time, for the 
repairs and supplies, the creditor, acting with 
good faith and reasonable diligence, will be 
justified, whatever may, at a future time, and 
under other circumstances, turn out to be 
the real state of things. The creditor must 
lend, if he lends at all upon the faith of what 
is then known, and seen upon due examina- 
tion; and his rights ought not to be jeopard- 
ed by new proofs, which, at a distant period, 
or in another place, may spring upto create 
doubts, or to change opinions. 

Hitherto, we have been looking to this mat- 
ter as connected solely with the interests of 
the creditor and the owner. But a most im- 


portant consideration remains; and that is, | 


how it affects the rights and duties of the 
master of the ship. He is clothed with the 
general authority to make repairs and order 
supplies in all the exigencies of the voyage. 
He is compelled by his duty, and the confi- 
dence of the owner to act for the best inter- 
est of all concerned in the voyage; and to 
exercise a sound judgment, as to what is to 
be done in new and unforeseen exigencies, 
According to the doctrine, which we have 
heard, he is bound to act; and yet he must 
act at his own peril. If he acts with the 
most entire good faith, upon the purest exer- 


cise of his own judgment, with the fullest | 


advice and assistance of other intelligent 
minds of reasonable skill and prudence 
upon the spot; yet, if, upon a review of the 
whole proceedings, other minds, in a dis- 
tant country, at a different time, and under 
other local or professional influences, should 
come to a different conclusion, as to the ne- 
cessity or the extent of the repairs or sup- 
plies, he is to bear the sole responsibility, 
and to meet in poenam to the full extent (it 
may be) of his fortune all the consequences, 


in a suit at the instance cither of the creditor | 


or of the owner. Now, I confess that I should 
be very reluctant to hold to such a rigid doc- 
trine ; a doctrine, in my judgment, utterly un- 
safe and impracticable for the ordinary pur- 
poses of navigation and trade. It is not, to 
my knowledge, any where established ; and 
I have not hesitated upon many occasions to 
repudiate it, in that limited administration of 
public justice, which has fallen to my lot. If 
it were true, no creditor would dare to lend 
money to the master of a ship for repairs or 
supplies; and no master would dare to bor- 








|row money for such purposes. An innocent 
| mistake, under circumstances of the highes: 
caution, and the most abundant good faith, 
and reasonable diligence, would be visited 
with the same effects, as gross negligence or 
| fraud. What, under such circumstances wou|; 
| be the situation of the shipwright or materia! 
| man, who should furnish the repairs or supplies 
| ina foreign port? The maritime law gives hii 
'a lien onthe ship for his necessary repair: 
, and supplies ; and when he comes to assert it 
| in the home port of the ship, he is met by 
| the owner with the defence, that no lien at- 
' taches; because, although the repairs and sup. 
plies have been made in good faith, yet upon 
|a full re-examination and revision of all the 
| circumstances, the master, and themselves, 
have erred in judgment, as to the extent or 
| the necessity of the repairs. They were at 
'the time, indeed, apparently necessary and 
| proper, in the jué€gment of those, who seen- 
ed well qualified by nautical skill and judg. 
ment to decide upon the matter; but there 
is now a weight of better skill and judg. 
| ment the other way, as to the positive, thoug) 
not, perhaps, as to the apparent necessity. 
| It seems to me, that such a defence, succes- 
fully maintained, would spread an alarm 
'through the whole maritime world. Before 
| I should yield to such a doctrine, I shoud 
require the most stringent authority directly 
(on the point. [am not aware of any suc! 
, authority. Even in the case of the sale of : 
| Ship by the master, which can be justified 
only upon an urgent necessity, no rule s0 
rigid has yet been established ; for if suc) 
| a necessity does apparently exist at th 
time, and upon the spot, I conceive, that the 
| master will be justified even in a sale of tle 
| ship, although subsequent -events may shov, 
| that a different course might have been at- 
tended with success’. In the case of 4 
sale of the cargo by the master, which cat 
only be justitied by necessity, since he is not 
ordinarily the agent of the cargo, an app9- 
| rent necessity would seem to be all that the 
law requires. In the case of The Gratitudiw., 
(3 Rob. 240. 259.) Lord Stowell, alluding 
to such a case, said; “ In such emergencies 


| 
| 
j 
| 





' See Patapsco Ins. Co. v. Southgate (5 Peters’s 8 
605.) The Brig Sarah Ann, (2 Sumner’s R.206 } 7° 
Schooner Tilton, (5 Mason’s R. 465,) Idle v. Roye 
Exch. In. Co. (8 Taunt. R. 755.) The Warrior, \- 
Dodson’s R. 238.) The Ship Packet, (3 Mason's k 
258,259.) See also Winn v. The Columbian In. ¢ 
(12 Pick. R. 279.) 
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the authority of agent is necessarily devolv- | capacity only. 


ed upon him, unless it could be supposed to 
be the policy of the law, that the cargo 
should be left to perish without care. What 
must be done? He must in such case exer- 


| tions in life. 


cise his judgment, whether it would be best | 


to tranship the cargo, if he has the means, 
or to sell it. It is admitted in argument, that 
he is not absolutely bound to tranship. He 
may not have the means of transhipment. 
But even if he has, he may act for the best 
in deciding to sell. If he acts unwisely in 
that decision, still the foreign purchaser will 
be safe under his acts.” In the 
Freeman v. The East India Company (5 Barn. 
and Ald. R. ©17,) which was the case of a 
sale of the cargo by a master, Lord Chief 
Justice Abbett said ; “ A sale of the cargo, 
or ahy part of it, by the master, could con- 


case of 


It is common to most situa 
if a domestic servant, employ- 
ed by his master to purchase necessaries for 


,the use of the house, misapplies goods ob- 


tained under that pretence, though the autho- 
rity is abused, the master is still liable for his 
acts. The tradesman, who supplied the goods 


|is not to be the sufferer, unless it could be 


shewn, that there was collusion with the ser- 
vant for the purpose of defrauding the mas- 
ter, &c. I cannot agree to the doctrine, that 


| the party lending is obliged to see to the ap- 


plication of the money. If there is no col- 
lusion ; if he has reasonable ground for believ- 


ing, that the money is fairly borrowed ; it is a 


| 


known principle in that case, that no such 
obligation is imposed upon the lender, &c. 
The transaction may be fair in all its parts. 
But taking it to be otherwise ; supposing it 


fer no title on the purchaser, unless there was to be tinged with a shade of dishonesty in 


an apparent necessity for such sale. ‘That 
question I left to the jury, and they were 
clearly of opinion, that there was, in this case, 
no such apparent necessity.” It is true, that 
the other judges, on the same occasion, used 
somewhat different language, speaking of the 
necessity, or the absolute necessity of the 


doctrine to be the true and exact doctrine. 


the master; the merchant, if he did not par- 


| ticipate in the guilt, could not be affected by 
| it.” 


Now, some part of this language is ad- 
dressed to the line of the defence at the 
hearing, where it was suggested, that at the 


| time of the borrowing the master was dis- 
| missed, or about to be dismissed ; that the 
sale. But I conceive the Lord Chief Justice’s | intention to dismiss was known to the lender ; 


that there was no account of the items, which 


The case of The Jane, (1 Dods. R. 461, | composed the amount of the bottomry bonds, 


464,) is still more direct in point; for in that | nor of the application of the money. 


case Lord Stowell puts the support of a bot- 
tomry bond mainly on the good faith of the 
lender. “ The question” says, he, “ then is, 
whether this was a fair transaction. Whether 
the money was bona fide advanced, on the 
representation of the master, that he was in 
want of supplies. By the general law the 
master has a right to take up money in a 


foreign port for the use of his ship. As long as | 





But 
still it is most clear, that Lord Stowell sus- 


_ tained the bond in that case upon the appa- 
| . . . 

| rent necessity only, and the fairness of the 
| transaction on the part of the lender, upoi 


| the representation of the master. 


| 
| 
' 
| 


he remains the ostensible master, exercising | 


all the functions of that situation, he has the 
authority attached to it; ei rei prepositur. 
It is not alleged, that the master had any 
personal credit. Had he not resorted to this 


mode of raising money, the ship might have | 


laid in port, till it perished by decay. 
no reason to suppose the master exceeded 
his power, It is a power certainly liable to 


I see | 


abuse by the extravagance, indiscretion, or | 


dishonesty of the master. But the master is 
& person selected by the owners themselves. 
They repose that trust in him, and hold him 
out to others as trustworthy. The reasoning 
i8 not confined to persons employed in this 





| 176,) and 


The doc- 
trine of the same great judge, in the case of 
The Nelson, (1 Hagg. Adm. R. 169, 175, 
The Zodiac, (1 Hagg. Adm. R. 


seems to me to have proceeded 


320, 326,) 


upon the same views ; and it is difficult to 
imagine any one, in whose enlightened jude- 
ment upon a subject of maritime Jaw . «2 
confidence would be reposed'. , 


In short, it appears to me, that all, thai iue 
maritime law requires, is, that the master 
should exercise reasonable diligence in as- 
certaining, what repairs and supplies are ne- 
cessary; and that the creditor should use rea- 
sonable diligence to ascertain, if there is suci: 
an apparent necessity, as the master has 1 
presented ; and if he does, and acts witu 
good faith, he will be protected, and the own- 


Pr See also 3 Kent Comm. Lect. 46. p. 171. 174. 3d 
edit. 





136 = 


American Cases. 





er be responsible to him for the repairs and 
supplies furnished by him. 

Hitherto my observations have been main- 
ly directed to the consideration, what are ne- 
cessary repairs and supplies, in the sense of 
the law, for which the master is at liberty to 
contract ; and the circumstances, under which 
the owner will be bound for such repairs and 
supplies in common cases. If the repairs 
and supplies are in a just sense necessary, 
then it is clear, that if the master has no 
other known means of meeting the expendi- 
ture, he may take up the money therefor 
upon bottomry. If he has other funds, which 
may be properly applied for the purpose ; or 
if he can procure the advances upon the per- 
sonal credit of the owner, then he is not at 
liberty to take up the money on bottomry’. 
But the onus of establishing, that there were 
other funds, or that they might have been ob- 
tained upon such personal credit, is on the 
owner, and not onthe lender. And, if he 
has acted in good faith, and without any 
knowledge or suspicion of the existence of 
such funds, or personal credit, or could not, 
upon reasonable inquiry, acquire knowledge 
thereof, then the owner will be bound, not- 
withstanding they existed, or might have been 
obtained. Not only does the doctrine of the 
Continental Jurists lead to this conclusion ; 
but it seems to me fully supported by the 
reasoning of Lord Stowell, in the case of 
The Nelson, (1 Hagg. Adm. R. 169.) The 


Jane, (1 Dods. R. 461.) The Rhadamanthe, (1 | 


Dods. R. 201.) The Ysabel, (1 Dods. R. 273.) 
The Hero,(2 Dods.R. 139.) and of the Supreme 
Court, in The Aurora, (1 Wheat. R. 96.) and 
The Virgin, (8 Peters’s R. 538. 550.) 

If the views, which have been thus far 
suggested, are correct, it seems to me, that 
they will greatly narrow the grounds of con- 
troversy in the present case, and save us 
from the necessity of reviewing many of the 
ver? elaborate expositions of the facts, which 
have been so fully presented at the bar. But 
before I proceed to consider those facts, on 
which alone, in my opinion, the real contro- 
versy must hinge, I wish to take a brief no- 
tice of the objection urged at the bar, that 
neither the libel nor the answer, in this case, is 
adapted to such a mitigated form of necessi- 
ty as has been insisted on at the argument ; 


' See Ross v. The Ship Active, (2 Wash. Cir. R. 
225, 236, 237.) 











but that they propound a case of unmitigated 
and absolute necessity. If the objection 
were well founded, I should deem it my duty, 
as this cause was not heard in the court be- 
low, to admit the libel and answer to be re. 
formed, so as te bring before the court the 
true merits. But, supposing the pleadings 
to be as suggested, still in a court of Admi- 
ralty, as the allegations are broad enough to 
cover the whole merits, (if any there be) 
and upon the maxim, that omne magis in se 
continet minus, there would be little diffi. 
culty in maintaining their sufficiency. Even 
in the case of pleadings at the common law, 
in a declaration for a total loss, upon a 
policy of insurance, there may be a recovery 
for a partial loss by the same peril. The al- 
legations of the libel are, that at Calcutta, 
“the ship was in great need of reparations, 
provisions, and other necessaries to render 
her fit and capable of proceeding thence on 
her intended voyage back to the said port of 
Boston ; and neither the owners of said ship, 
nor said Spalding (the master,) having any 
funds or credit there, and the said Spalding 
being unable otherwise to procure the neces- 
sary money to repair, refit, and supply said 
ship for her said voyage, the libellant did, at 
the request of said Spalding, advance and 
lend to him, said Spalding, the sum of 11,755 
sicca Rupees, &c. on the bottomry or hypo- 
thecation of said ship,” &c. Now, if I have 
rightly understood the answer, as well as the 
argument at the bar, some repairs and sup- 
plies were necessary at Calcutta; and no 
argument has been addressed to the court to 
show, that the master had any other funds, or 
the owner any personal credit to mect the 
exigency. What the answer relies on is, that 
except some caulking in her upper works, 
and some supplies of provisions, and some 
inconsiderable repairs usual on such a voy- 
age, the ship was not “ in need of any other 
reparations, provisions, and other necessaries 


to render her fit and capable of proceeding J 


thence on her then intended voyage.” %o 
that the whole matter of the repairs and sup- 
plies is left broadly open upon these general 


allegations; and, as faras by law they can, o f 


ought to constitute a valid lien upen the ship, 
as useful, and proper, and reasonable, under 
all the circumstances, for the master to make, 
they are fairly within the reach of the court 

Upon looking at the general outline of the 
evidence, it appears to me, that the ship 
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(which was only upon her second voyage,) 
was originally well and substantially built, 
of sound materials, and in a skilful and work- 
manlike manner. Still it is quite consistent 
with this general state of facts, that she 
might have betrayed some infirmity and weak- | 
ness in some unexpected place. Nor ought | 
this to surprise us, either upon general rea- 
soning, or upon the admitted fact, that ships | 
of this size, and with this peculiar built, that | 
is, with very large round bottoms, exceeding 
greatly in their actual capacity the register- 
ed tonnage, are but of recent origin and 
structure in our shipyards. Here, for exam- 
ple, is a ship of the registered tonnage of 
566 tons, with a capacity safely to transport 
a cargo of 1300 tons burthen. Under such 
circumstances it would not be wonderful, 
that the degree of strength, which should be 
required for the keel and the keelson, and 
the proper positions of the scarfs thereof, re- 
lative to the masts, and to each other, should 
be a matter somewhat of experiment. It | 





ly turn, witeh.« are \ aliher uncontroverted, or 
if controverted, are established by evi- 
dence entirely satisfactory. Inthe first place, 
| it is admitted, that the ship did leak on her 
outward passage from Boston to Calcutta, to 
a considerable extent ; that the leak was pro- 
gressive ; and that in rough weather it was 
| greater than in moderate weather; and that 
| when the sea was heavy, and the ship was 
down on her sides the leak was so great as 
to require from one thousand to fourteen hun- 
| dred and more strokes a day. Now, that this 
leak, in a ship so new, and under the cireuin- 
| stances of the voyage, was of an unusual na- 
| ture, and such as for the success of the voy- 
| age was necessary to be stopped by suitable 
| examinations and repairs at Calcutta, has not 
| been denied, and indeed cannot admit of any 
| reasonable doubt. Indeed, it is positively 
| testified by several shippers on the homeward 
voyage, some of whom were also supercar- 
| goes on the outward voyage, that they should 
not have been willing to ship their goods on 


seems admitted also, that this class of ships | | the homeward voyage, unless substantial re- 
are now built stronger than they were at pairs had been made, so as to stop the leak. 
first; as experience has led the parties inter- | The necessity of some repairs is, therefore, 





ested therein to a more practical knowledge 
of their actual working at sea. 

Now, the great defect, supposed to exist in 
this ship, is in the position of the scarfs of 
the keel and keelson, relative to each other, 


and to the mainmast, and the want of a rider | 


or false keel to increase the strength of this 
part of the ship. The scarf of the keel, it 
is said, is under, or very near to the main- 
mast; and to remove this defect was the 
main object of the repairs, by placing what 
are called sister keelsons near to the main 
keelson, and thereby to increase the strength 
of that vital partof the ship. Upon this sub- 
ject there is a great conflict of evidence and 
opinion ; and it is somewhat difficult to say, 


on which side there is a decided preponder- | 
If my judgment rested solely on this | duty with fidelity and a just regard to the inter- 


ance, 
point, I should be greatly distressed ; for I | 
have not beer. able to persuade my self, that | 
the surveyors were wholly mistaken in their | 
impression, that there was some infirmity of | 
the ship from the position of the scarfs and | 
the structure of the keelson, and the step- 
ping of the masts. At least, my mind, after 
weighing the evidence and the arguineut, is | 
left in some doubt. 

But it seems to me, that there are facts in 
this case, upon which the decision must final- 

18 





_as I think, incontrovertible; and the ques- 
| tions then on this point are reduced to these ; 
what repairs were necessary ; and what was 
the best mode of making them. 

The master on his arrival at Calcutta did, 
what every prudent master onght to do un- 
'der the like circumstances. He called a 
survey of persons skilfgl in nautical affairs 
to assist his judgment; and for this purpose 

selected three masters of American ships, 
(the only American ships then in the port ;) 
a choice certainly, in all respects, unexcep- 
tionable, whether it respects their character, 
or responsibility, or experience, or presumed 











| Skill; since they enjoyed the confidence of 
| their respective American owners, and must 


have every reasonable motive to perform their 


ests of all concerned. The propriety of such 
a choice, under such circumstances, has not 
been disputed. But the conduct of the sur- 
| Veyors in making the survey, and the credi- 
bility of their statements have been assailed 
with a rigor and zeal, approaching very 
| nearly to the imputation of their being the 
victims of the gross frauds or delusions of 
the master, or of their having wantonly be- 
come participators in his meditated wrongs. 
Now, I must say, that such inputations 
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ought not lightly to be entertained by any 
court; but ought to be sustained by the most 
clear and irrefragable proofs. If persons, en- 
trusted with the command of ships in voy- 
ages of such high importance and with such 
valuable cargoes, are upon mere diversities 
of judgment and opinions of other witness- 
es, found wiser than themselves, after the 
event, and at a distance from the scene, 
to have their credibility shaken, and their 
characters assailed, I fear, that hereafter there 
will be found few of them, who will be wil- 
ling to undertake the irksome task of a sur- 
vey; and that it must be left to other hum- 
bler and more willing instruments, less con- 
fided in by the commercial world, and less 
entitled to confidence. It is no very pleas- 
ing consideration, to perform such a duty at 
the solicitation of a brother shipmaster and 
a countryman, and to find ourselves rebuked 
by reproaches for the want of more honesty 
of purpose, and more skill in judgment. 

But it has been urged at the argument, 
that there are discrepancies in the testimony 
of the surveyors with themselves, as well 
with each other, in different parts of their own 
depositions. Much minute diligence has been 
employed in selecting and pointing out and 
comparing them. Some of them certainly 
appear to be well founded; but I have not 
been able to perceive, that they amount to 


their testimony. ‘The circumstances, under 


which the testimony has been taken, afford 


some grounds to account for these discre- 
pancies, imdependent of any notion of an in- 
tention of wilful and deliberate perjury. The 
testimony of the surveyors has been taken at 
considerable length of time after the occur- 
rences ; at distant places; and without the 
means of refreshing their memories by per- 
sonal communications with each other, and 
with others, who were on the spot. Some] 
facts must naturally have faded from their 
minds ; and others again have left but ob- 
scure and broken traces behind them. Of 
one of the surveyors the testimony has been 
taken twice ; and another was subjected to 
a most severe cross-examination of more than 
one hundred and fifty cross interrogatories, 
under circumstances, which would lead to 
some hurry, impatience, and perhaps careless- 
ness of statement. Under such circumstan- 
ces it could not be surprising, that there should 








exist some slips, and some discrepancies in 


the statements. Human infirmity, even with 
the greatest caution, is not beyond the reach 
of such occasional lapses. 

Now, the court is called upon to reject the 
whole testimony of the surveyors, and to re- 
pudiate the integrity of the survey upon the 
discrepancies and diversities of opinion al- 
ready suggested. I confess, that I have not 
been able to bring myself to any such conclu- 
sion. The surveyors may possibly have erred 
in their judgments ;they may not have ex- 
mined with the scrutinizing caution of a vig- 
ilant owner ; they may have made some mis- 
takes in matters of fact. But that they have 
been either the credulous victims of, or art- 
ful participators in, a meditated fraud of the 
master of the Fortitude, is, what I find no 
warrant for in the evidence. I feel it my 


' duty to say, that I see no reason to impeach 


either their skill, or their fairness, or their 
honesty. Their characters as shipmasters, 
in an independent service, enjoying public 
confidence, and bound by no known ties to 
the master of the Fortitude, without any as- 
signable motives for such gross misconduct, 
forbid me to indulge any belief of this sort 


—without evidence far more stringent in its 
bearings, than any in this case. 

It is not unimportant to add in this con- 
nection, that there is a total absence of all 
evidence on the part of the respondents from 
enough to overturn the general credibility of | other witnesses at Calcutta at the time, to 


| shew any misconduct or incompetency on the 


part of the surveyors, or that their judgment 
was founded upon false suggestions, or defi- 
cient examinations. And yet, if the case 
was such as the argument at the bar has sup- 
posed, it would seem difficult to believe, that 
there did not exist adequate means at Cal- 
cutta to detect the impositions, or to estab- 
lish a want of judgment in the repairs. On 
the other hand, the whole testimony from 
other witnesses at Calcutta at the time, of 
the officers, the crew, and the shippers, so 
far as it goes, leads altogether the other way, 
and confirms the bona fides of the whole trans- 
action. And then, again, we find, that a Mr 
Kidd, (whose premature death has deprived 
the parties of his testimony,) a most distin- 
guished naval architect, attended the survey- 
ors, and coincided with their opinions, both as 
to the necessity, and the mode of the repairs. 

We have not the testimony of the master 
in this case, to give us his own views of the 
necessity of the repairs, or to vindicate his 
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own good taith in his proceedings. It was} ter, under such circumstances, admonishes 
taken by the libellants; but upon an objec- | the court, that it ought not to make any un- 
tion taken by the respondents at the hearing, | favorable inferences against the good faith 
it was rejected by the court on the ground, | of the master, unless they are positively re- 
that the master was incompetent, as a wit-| quired by the most persuasive evidence 
ness, to establish the necessity of the repairs | against him. Prima facie, and until the con- 
in a suit in rem upon a bottomry bond, where | trary is shewn, I must deem him to have act- 
the non-existence of such necessity was the | ed with good faith, and upright intentions, 
very point of the defence. The ground, upon | and reasonable diligence ; for he was other- 
which the court proceeded in ruling out the | wise guilty of a criminal depzzture from duty ; 
deposition was, that although, as a mere a-/ and the argument has imputed to him medi- 
gent, he might not be an incompetent wit- | tated fraud, or gross disregard of the interests 
ness in an ordinary suit against the owner | of the owner. 
personally ; yet, in a proceeding in remupon| Now, the surveyors made, as they state, 
the bond, the decree in favor of the libel-| four surveys, three before the repairs, and 
lant would necessarily be conclusive, as to| one after they were completed. They re- 
the fact of the necessity of the repairs, or at; commended the very repairs to be made, 
least prima facie evidence in any suit, sub-| which were made, with entire unanimity ; 
sequently brought against the master for his | and the estimate of the actual expense of the 
supposed misconduct; since the owner must | repairs exceeded that, which was incurred on 
produce the decree as the substratum of| the occasion. If the leak was in the bot- 
his case’. This decision is certainly with | tom of the ship, and arose from the infirmity 
much difficulty reconcilable with the com-/ of the keel and keelson, and the scarfs there- 
mon law decisions on the same point, and es- | of, as the surveyors supposed, I am not aware, 
pecially with the case of Evans v. Williams, | that the acts done, and the repairs directed 
(7 T. Rep. 481.) and Rocker v. Busher, (1 | were not reasonable and judicious. Several 
Starkie’s R. 27.) and Milward v. Hallett, (2) skilful witnessess have expressed their appro- 
Carnes’ R. 77.) I am by no means sure that | bation of them ; and at all events they are not 
I was right in this rejection of the deposi-| proved to be grossly or wantonly unfit for the 
tion. My subsequent researches have not | purpose. The main stress of the argument 
enabled me to feel more confidence in it. | rests on another ground, that the leak was 
And in every case, which I have since exa-| in the upper works and could have been re- 
mined in the Supreme Court of the United moved at a trifling expense. 
States, and in the High Court of Admiralty wi Now, upon this point, whether the leak 
England, I find the master’s testimony has | Was in the upper works, or in the bottom, all 
been admitted without objection, and com- the surveyors, assisted, as they were, by Kidd, 
mented upon as evidence ; or else adverted | were unanimously of opinion, that it was in 
toas proper evidence, when it happened to | the bottom. The weight of evidence, if not 
be absent, even when the point of the neces- | the entire evidence, of the persons on board 
sity of the repairs was directly before the the ship, who have spoken to the point, is the 
court’. I find too, that Mr Bell (1 Bell Com. | same way. And, indeed, if the question 
B. 3. p. 1. ch. 5. s. 1. note 456.) asserts, that | were to rest upon the case, as disclosed by 
the master is held a competent witness to es- | the witnesses at Calcutta at the time, there 
tablish the necessity of the supplies for the could be no reasonable doubt of the fact. 
ship. If, therefore, this cause should be car- | The difficulty arises from the evidence taken 
ried by appeal to the Supreme Court, I hope, | of home witnesses, who testify pointedly to 
that the libellant will take care to have my | the solidity and sufficiency of the built of the 
judgment upon this point, as one of great ship ; and therefore by inference, repel the 
practical importance, reviewed. other conclusion, aided by the admitted fact, 
The rejection of the testimony of the mas- that in her former voyage, with a large cargo, 


| the ship made no complaint. Here then, we 


' Note, A brief written opinion was delivered on | M@Y be said to have opinion against opinion, 
this point by the judge. and positive affirmative testimony, met by 


2 See The Virgin, (3 Peters’s R. 538.) The Jane, : i i 
(t Dods. R. 461.) La Yeabel, (1 Dods, R. 273.) The other testimony, amounting to an inferential 
Nelson, (1 Hagg. Adm. R. 169.) negative of the former. I do not stop to 
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compare the various portions of the evidence 
with each other; for in whatever particulars 
they may agree, or differ, the conclusion, 
which, upon the whole, my mind has arrived 


at, is, that it is not clearly made out, that the | 


surveyors were under a mistake, as to the 
cause of the leak, or that the repairs were, un- 
der the circumstances, injudicious or improper. 
The case, made out upon the survey and pro- 
ceedings at Calcutta, appears to me one, in 
which prima facie the repairs ought to have 
been made by the master. The onus under 
such circumstances is upon the respondents 
to displace that case ; and I am not able to 
say, that it has been done. The most that 
can be said is, that some doubt has been 
thrown upon it. 

But, assuming, that the surveyors have act- 
ed upon a mistake, (for in my judgment there 
is not the slightest proof of fraud) and that 


all the Calcutta witnesses are equally under | 


a mistake, as to the cause of the leak, and 
that the mistake, though then undiscovered 
and undiscoverable by the exercise of ordi- 
nary diligence, is now demonstrable upon a 
more critical review of evidence then unat- 
tainable, but now within the reach of the par- 
ties, from the shipwrights, who constructed 
the ship, and others, who are of great skill 
and experience ; I say, assuming this to be 
the present position of the case, what is now 
to be the effect ? Is the master, acting upon 
the best advice he could obtain at the time, 
and with an exercise of reasonable diligence, 
to be now treated as unworthy of confidence, 
and his acts utterly void, to bind his owner? 
What, under such circumstances was the 
master to do? The shippers here told us, 
that they would not have shipped their goods, 
if substantial repairs had not been made. 
Was the master to give up all the interests 
of the voyage upon possible deubts, there- 
after to be entertained, as to the repairs? It 
is true, that the ship was not then in the em- 
ployment of the owners, but of the charter- 
ers for the voyage. But that makes no dif- 
ference ; for whatever it was his duty to do, 
if the owners had been interested in the 
freight for the voyage, it was equally his 
duty to do for the charterers. It seems to 
me, that the master was reduced to this di- 
lemma, either to give up the objects of the 
voyage, and return with little or no freight, 
or to go on, and make such repairs, as upon 
his own judgment, aided by the advice of 








competent surveyors, would meet the appa- 
rent exigencies of the occasion. If he has 
acted with reasonable discretion and dili- 


| gence, it seems to me, that under such cir- 


cumstances his acts ought to bind the owner, 
or there would be an end to all safety in 
commercial enterprises. 

Then, again, what is the predicament of 
the lender under the like circumstances? No 
one pretends, that he is bound to superintend 
the repairs, or to see to the actual applica- 
tion of the money advanced therefor ; or mi- 
nutely to ascertain the exact amount requir. 
ed for the purpose. Al] the authorities, an- 
cient and modern, speaking on the point, in- 
culcate a very different doctrine as to his 
duty and responsibility. He is to see, that 
an apparent case of necessity for repairs is 
made out; and he is to take care, that he does 
not knowingly advance more money than 
what may be fairly deemed fit for the occa- 
sion. But having done this, and acted with 
good faith, he is protected by the law to the 
extent of his contract. Nothing more would 
seem necessary than to refer to the very 
clear statements of Emerigon on this sub- 
ject’. If then there has been a mistake 
made, as to the mode or the extent of the re- 
pairs ; but it has been unintentional, and after 
reasonable examination; and there was a 
leak necessary to be stopped; what has the 
lender to do with the matter? He is not 
s ipposed by the law to have any skill, or to 
exercise any particular judgment as to the 
mode of repairs. He may be utterly incompe- 
tent to decide upon such subjects ; and he may 
be driven to rest his conduct upon the skill and 
judgment of others of reasonable nautical 
experience and practical knowledge, Non 
oportet (says the civil law,) creditorem ad hoc 
adstringi, ut ipse reficiende navis curam sus- 
cipiat, et negotium domini gerat;? and such 
is the language of all maritime jurists. 

For the same reason the lender has no ob- 
ligation on him to search out, and ascertain 
the true cause of the loss, or the damage, which 
requires the repairs. It belongs not to him 
rerum cognoscere causas ; it is sufficient, that 
the necessity of the repairs is made apparent, 
and that he has made due inquiry into that 
fact. 

But, then, it is said, that the lender in this 
case, made no inquiries, and exerted no dili- 


! Emerigon, Traite a la Grosse, tom. 2. cb. 4. s. 5. 8: 
2 Dig. Lib. 14. tit, i. Ll. 7. 
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gence. But no proof is given to that effect. 
We find him advancing his money, and tak- 
ing a bottomry bond from the master for the 
amount, which bond recites the ship’s necessi- 
ties; and it is to be presumed, that he first 
made all due and reasonable inquiries on the 
subject, which the occasion required. If 
the state of facts was such, as justified the 
repairs, no diligence was necessary except 
perhaps to ascertain, whether the master had 
any other funds or credit, which is not pre- 
tended in this case ; or at least was not made 
out at the argument. If there was no real 
necessity, and yet the lender could not by 
any diJigence have ascertained the fact, the 
law would not force him to fruitless inqui- 
ries. If there was an apparent necessity, 
and farther inquiries would not have changed 
that predicament of the case, then it would 
be sufficient for him to act upon that appa- 
rent necessity. But it is hardly credible, that 
he should not have been informed of the sur- 
vey, and of the opinion of the surveyors, and 
of the nature and extent of the repairs, for 
which he was required to advance his money. 
Indeed the bottomry bond contains a recital 
that, “a regular and careful survey had 
been made on the ship, and then it was found, 
&ec. &c.” What farther duty of diligence 
was required of him? How is it shewn, that 
upon further inquiries his judgment would 
have been enlightened on the subject? Not 
a single Calcutta witness has been examined 
to disprove the state of things certified by 
the surveyors. I must presume, therefore, 
that none would be found, who would disprove 
It. 

Having said thus much upon the general 
principles applicable to the case, and the ma- 
terial facts, so far as they bear upon the 
rights and duties of the bottomry lender, the 
subject is, with me at least, exhausted. I 
have not thought it necessary to spread upon 
this opinion a minute survey of the evidence 
for, or against: particular conclusions or pre- 
sumptions. I have limited myself to such 
results as seemed to. me to dispose of the 
whole merits of the case, so far, at least, as 
iy judgment is concerned, In a case of 
this sort, I have not been able to persuade 
myself, that any comparison and balancing of 
minor facts, or supposed contradictions, 


though eminently fit and proper at the argu- 





_ 4 ment, would be of any service in the final 
_ | judgment, which, after all, must rest upon a 











broad and general survey of the material 
facts necessary to sustain the bond. My 
judgement is, that the bottomry bond is well 
sustained ; and that a decree ought to be ren- 
dered affirming its validity, and decreeing to 
the libellant the amount thereof with interest 
and costs. 





SUPREME JUDICIAL COURT. 


BANGOR, ME., JUNE TERM, 1838. 
Henry Warren v. Allen Gilman. 


An endorser of a bill of exchange has a right to re- 
quire of the holder direct and explicit evidence, at- 
tended with no uncertainty, of facts necessary to 
charge him. 


Tis was an action of assumpsit on a bill 
of exchange, endorsed by the defendant. 
The bill was also endorsed by John Wy- 
man, cashier, to M. S. Parker, cashier, 
and was endorsed further in the follow- 
ing words; “Received payment, Henry B. 
Stone, president,” which last endorsement 
was erased before the commencement of the 
action. 

The plaintiff, to support his action, pro- 
duced the bill of exchange, and a paper pur- 
porting to be a protest. John Wyman, 
cashier of the Penobscot Bank, testified that 
he received by mail, from Boston, the paper 
last mentioned, with certain papers enclosed ; 
—that he either gave the last mentioned pa- 
pers to the several parties to the bill, or put 
them into the post office, but could not tell 
which. He could not say at what time he gave 
said papers, or put them into the post office, 
but supposed it was in season, on the day he 
received them, as was his usual practice ; nor 
could he state at what time he received the 
papers. He further testified, that Henry B. 
Stone was president, and M. 8. Parker, cash- 
ier, of the Suffolk Bank, where the bill was 
made payable. No other testimony was of- 
fered by the plaintiff. The defendant object- 
ed to the admission of the paper purporting 
to be a protest, as. being incompetent to main- 
tain the issue on the part of the plaintiff, and 
also to the bill aforesaid, which objections 
were overruled by the court, and the papers 
were read to the jury. 

The defendant requested the court, among 
other things, to instruct the jury, that the 
evidence of notice was not seasonable, and 
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also, that it should have been sent directly 
to the defendant, but the court declined so to 
do. To this refusal and in other matters, 


the defendant filed his exceptions. The jury | 
returned a verdict for the plaintiff for the | 


original amount of the draft, without interest 
or damages. 

J. Appleton for the plaintiff. 

J. P. Rogers for the defendant. 

The Court, in delivering their opinion, re- 
marked, that the defendant had a right to in- 
sist on a strict compliance with the requisi- 
tions of the law. The evidence tending to 
charge him should be direct, explicit, and at- 
tended with no uncertainty. It appeared 
from the testimony of John Wyman, that he 
could not state with certainty whether the 
notice was given to the defendaprt, or put 
into the post office. The judge, who pre- 
sided at the trial in the court below, should 


and are of opinion, that the writs before us 
are not legal processes. 
Writs abated. 





John G. Tappan v. Samuel 1. Gilman. 


Objection may be made to a writ returnable to the 
Supreme Judicial Court, which bears the seal of 
the Court of Common Pleas, at any time before 
judgment is entered unconditionally. 

Where a justice of the peace certified in a deposition, 
that “ the adverse party was notified, but was not 
present,” omitting the word “duly,” it was heli! hy 
Emery J, that the deposition was madmissible. 


Tue same facts existed in this case as in 
the two former. This case, however, was in 
a more advanced stage, the defendant having 
agreed to be defaulted, not discovering the 
defect in the seal, and it was continued up- 
on an agreed statement of facts. This state- 
ment concluded thus ;—*“ If the full court 





have instructed the jury as requested. They 
were of the opinion, that a new trial should 
be granted ; and the plaintiff, if he was able, 
might then make his testimony more certain. 


CASTINE, ME., JUNE TERM, 1838. 
John G. Tappan v. John A. French. 
Edward Haynes Jr. v. John Brown, et al. 


A writ, returnable to the Supreme Judicial Court, 
bearing the seal of the Court of Common Pleas, was 
quashed on motion of the defendant, though made 
at a term subsequent to the return term. 

The seal is matter of substance and not amendable. 


THE writs, in the above cases, were enter- 
ed at the June term of this court, 1837, and 
were made upon the proper blanks, having 
the seal of the court of Common Pleas im- 
pressed thereon. 

At the June term, 1838, the defendants 


moved, that the writs be quashed for the | 


want of the seal of this court. 

E. L. Hamlin for the plaintiffs, 

C. Gilman, for the defendants, cited Hall 
v. Jones (9 Pickering, 446); Bailey v. Smith 
et al. (3 Fairfield, 196.) 

Emery J. We do not arrive at the deci- 
sion in this case from any favor to the de- 
fendants ; but a plaintiff, when he comes into 
court, must come in properly. We recog- 
nize the principles of the decision of the 
case, Bailey v. Smith et al., (3 Fairfield, 196,) 


| should be of the opinion, that the action is 
| maintained, the default is to stand, otherwise 
| it is to be taken off and a trial granted.” 

At the June term, 1838, when the case 
came up for argument, C. Gilman, for the de- 
fendant, filed the same motion to quash, in 
writing, as in the cases of Haynes v. Brown 
et al., and Tappan v. French. 

E. L. Hamlin, for the plaintiff, contended, 
| that it was too late for the defendant to avail 
himself of any advantage by this motion, 
having submitted the case upon a statement 

of facts to be decided, as the opinion of the 

| court might be thereon. Not making the 
| objection prior to this submission, it should 
| be construed as a waiver, on his part, of the 
| defect. 

The counsel for the defendant contended, 
that as the objection was to a matter of sub- 
stance apparent on the face of the record, ad- 
vantage might be taken at any time prior to 
the entry of judgment. The court, he con- 
tinued, would feel bound to prevent unneces- 
sary litigation, and as the defendant, if this 
case was decided against him, must have re- 
course to his writ of error, the court would 
not, he presumed, hesitate to save the par- 
ties the additional trouble and expense that 
would necessarily attend it. 

Shepley J. suggested for the considera- 
tion of the counsel for the defendant, wheth- 
er error would lie after a default, to which he 
replied, that it certainly would, under the 
circumstances of this case. In support of 
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this position, he cited, Smith, plaintiff in error, 
v. Moore, (6 Greenleaf, 274,) and cases there 
cited by the plaintiff. The plaintiff relied 
upon the cases there cited by the defendant. 

Emery J—This case differs from the pre- 
ceding cases, coming before us, as it does, 
on an agreed statement of facts. The de- 
fendants there consented to be defaulted on 
conditions, and we are now called upon to de- 
cide, whether, as the cases are different, we 
should arrive at a different conclusion. In- 
asmuch as the parties do not agree, that judg- 
ment shall be entered by the court, at all 
events, but only in case they should be of 
opinion that the action is maintained, we are 
of opinion, that the objection does not come 
too late, and that this case must share the 
same fate as those of Haynesv. Browh et al., 
and Tappan v. French. 

Writ abated. 


Note. — When the foregoing case was 
brought before the jury for trial, at the June 
term, 1837, the plaintiff offered a deposition 
to prove the signature of the defendant and 
endorser of the note sued, which was object- 
ed to by the defendant, because it was not 
properly certified by the justice, who took 
the same. By the Statutes of Maine, chap. 
85. sect. 2., it is provided, that “ when the 
adverse party is not present at the taking of 
such deposition, the justice taking the same 
shall certify that he was duly notified.” In 
the present instance, the justice certified, 
that “the adverse party was notified, but 
was not present,” and Emery J. who presided 
at the trial, ruled, that the deposition was in- 
admissible. 


The State v. Nancy H. Kief. 


Tue prisoner was indicted ona charge of 
murdering her husband, Ephraim Kief, by 
administering arsenic, on the 20th of July, 
1837, at Bucksport, which occasioned his 
death on the 26th day of the same month. 

She pleaded not guilty. 

The prosecution was conducted by Hon. 
Daniel Goodenow, of Alfred, attorney gene- 
ral, assisted by Charles J. Abbott, Esq., of 
Castine, the county attorney. Joshua W. 
Hathaway, of Bangor, and Frederic Allen, 
Esqrs., of Gardiner, were assigned by the 
court as counsel for the prisoner. 





The case was opened by Mr Abbott, who first 
read the statute, providing for the punish. 
ment of the crime of imurder, and also the 
statute of 1837, suspending execution of sen- 
tence for the term of one year after convic- 
tion. He next read from Blackstone’s Com- 
mentaries, the definition of the crime of mur- 
der. He also quoted Chitty on Criminal 
Law, page 445, to shew that the proof need 
not correspond precisely with the charge ; for 
instance, that a charge of committing the 
crime by one kind of poison could be supported 
by proof of death by another kind. Starkie 
on Evidence, vol. 1. page 946, was cited to 
establish the point, that it was enough to 
prove the death accelerated by’ poison, though 
the deceased labored under a mortal disease 
at the time. Roscoe on Criminal Evidence, 
page 571, was also cited, and Starkie on Evi- 
dence, vol. 1. page 514, 

It appeared in the evidence, that the prison- 
er, while residing at St. George, at two dif- 
ferent times, quarrelled with her husband, 
and threatened to poison him, to which he re- 
plied that he was once afraid of it, but was 
not then. In one of these instances, she 
turned to the witness and laughed. One of 
these quarrels grew out of some business the 
husband was about to undertake ; the other, 
from stories in circulation in regard to her 
intimacy with one Peabody. It appeared 
from the testimony of the witnesses gene- 
rally, who had any knowledge of her demean- 
or towards her husband in his last sickness, 
that she exhibited a coldness, an inattention 
and want of sympathy, and paid more atten- 
tion to Peabody, who was sick in another 
part of the house. He said, however, to a 
witness, that she had done all she could do 
for him “ early and late, wet and dry, night 
and day.” They resided at Bucksport but a 
few months prior to his death. While there, 
the prisoner was seen to be more intimate 
with Peabody than the witnesses thought 
proper, considering she was a married wo- 
man, and that her husband was dangerously 
ill. 

It was proved,.that the prisoner had con- 
sulted fortune tellers at three different times 
and places, all of whom, according to her 
declarations, had predicted that her husband 
would live but a few months, and that she 
would marry a young man in the family. 
Peabody had resided in the family four years, 
and was about 21 years of age. She told 
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one of her neighbors, during her husband’s 
illness, that she should be pretty well off if 
he died, and if he was dead she should know 
damn’d quick what to do—-she should not die 
because he did. It was proved, that she said 
she would give a thousand dollars if the for- 
tune tellers’ stories would prove true. 

It appeared in the testimony of the phy- 
sician, who attended the deceased in his last 
sickness, that the symptoms exhibited, were 
those of arsenic, though it was attempted to 
be shewn by the prisoner’s counsel, that the 
same symptoms were exhibited in cases of 
common cholera. They contended, that this 
was his complaint, having eaten very freely 
of vegetables and fruit a few days previous, 
while at Boston, and on his return to Bucks- 
port. The deceased was a mariner. His last 
voyage was to Boston, when he was accom- 
panied by the prisoner, Peabody, and one 
other young man. The husband was very 
sick on the day they left Boston, and so were 
Peabody and the prisoner, as they told the 
other young man, who was not sick and al- 
most constantly attended to the care of the 
vessel on the homeward passage. The de- 
ceased vomited excessively, as also during 
his sickness after reaching home. The meals 
were prepared on board the vessel by the 
prisoner. It was proved, that while they were 
in Boston, she was frequently on shore, ge- 
nerally with her husband, but sometimes 
without him. Whatever was administered 
to him by her at home, occasioned severe 
vomiting, and she was always careful to re- 
move the matter thrown up, whether more or 
iess, and to wash and rinse the vessel that 
contained it. In one instance, she was seen 
to rinse « cup or tumbler in which some 
brandy and water had been prepared and 
given to her husband in presence of the phy- 
sician, at his request. The latter gave him 
but a few teaspoons full, and she asked him, 


, nero y 
at the time, to let her husband drink it, and | 


not take it in that way. 

The physician had suspicions that the de- 
ceased was poisoned, and by her, and commu- 
nicated to him those suspicions. He replied, 
that she could not have done it, because there 
was no reason why she should do it—that if 
he was poisoned, it must be by some one eise. 
He stated this to others. The physician 
charged her with having done it, and she was 
highly incensed—swore at him, and called 
for his bill. He said that her husband must 





be removed from the house, and she replied, 
« T’ll be damn’d if he shall leave the house.” 
He was afterwards removed forty or fifty rods, 
to the house of a neighbor. She remarked 
to her husband, or in his presence, to the phy- 
sician and others, that it was no use to do 
any thing for him, for he would die, and it 
was only throwing away money. 

Arsenic was proved to have been found in 
the house, in cups, mixed with Indian meal, 
and in a state of solution. She was seen to 
pour from one of the cups a liquid, into » 
bow! of gruel, and give it to him, which soon 
occasioned vomiting. When she saw tha: 
she was discovered, she put up the cup in 
great haste. Whatever was administered by 
her was sure to occasion vomiting, and no 
such effect was produced by what others ad. 
ministered. She told a person—and the one 
who saw her mix as just stated,—two or 
three times, not to touch those cups, for slic 
had something in them. Afterwards, on be- 
ing asked what they contained, she replied 
«“ buttons,” but no buttons were there. On 
the contrary, two persons at the same tiie, 
took from those cups a portion of their con- 
tents, which, on the arsenic tests being ap- 
plied by the attending physician, and a'so by 
Martin Gay, of Boston, chemist, were found to 
contain arsenic. None was discovered on 1 
post mortem examination of the stomach ani 
intestines, still, several of the physicians, 
who were called to testify in the case, said 
that it could be administered in solution in 
sufficient quantities to occasion death, with- 
out being discovered in the body. There 
was a difference of opinion in regard to th 
symptoms of arsenic, though four of seven 
physicians examined in this case, testitied, 
that there were exhibited in the case of the 
deceased, symptoms, which were not see 
either in cases of the common or Asiatic 
cholera. Of the remaining three, one testi- 
fied, that he never saw but one case of poi- 
son, and that was occasioned by nuxr vomice, 
from which the patient recovered. Neither 
of the other two testified, that they had seen 
a case of poison by arsenic. They differed 
also as to the nature of arsenic. 

It was attempted to be proved, that the 
health of the deceased was infirm. The only 
testimony to that effect was, that he had 
been troubled with a complaint in his side an! 
stomach, and that he recommended to the wit- 
ness, who had a similar complaint, the use o! 
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Davenport’s pills. This witness stated, that 
he often complained till he left St. George. 
Another witness, a physician, who had been 
acquainted with him for twenty years, did not 
know of any illness—said his constitution 
was good. 

After his removal to the house of the neigh- 
bor, and the day before he died, the prisoner 
went to see him. Whenshe was about leav- 
ing him, he said to her, “ | am suspicious I | 
am poisoned by some one, but I did not think | 
it was you.—What could you do it for?” He | 
also said, “ Will you come down, if I am dy- 
ing?” She replied, “1 don’t think I can,” 
but did not give any reason, as one witness 
testified. Another witness stated, that she 
said, she did not know how she could leave | 
the children, but she would if sent for. The 
testimony: generally went to shew, that the 
prisoner was a coarse, uncultivated woman, 
and in the habit of using rough and profane 
language. 





The counsel for the prisoner contended, as | 
before stated, that his death was not occa- 
sioned by arsenic, but might have been the 
result of the imprudent use of the vegetables, 
They said, that if arsenic was in the house, 
they must have proof that she administered 
it, and with malice aforethought, and that it 
occasioned his death. They contended, that 
his remova] hastened his death. The jury | 
should consider whether the testimony of the 
witnesses was consistent, and that the lapse 
of time since his death should be taken into 
consideration. They contended, that the 
physicians were mistaken in regard to the 
symptoms—that the deceased had been out 
of health for some time, and that he died 
from the effects of a pre-existing disease, 
unless perchance his death were a little ac- 
celerated by the aid of the doctor, who seem- 
ed not to have been acceptable to the prisoner. 





Mr Allen closed for the prisoner, in an ar- 
gument of two hours in length, and Mr Good- 
enow for the government, in two and a half 
hours. An impartial charge was delivered 
to the jury by Mr Justice Emery, in which 
he went over the whole evidence in the case, 
commenting upon its principle features, and 
explaining to them the law applicable to the 
facts in an able and impartial manner. After 
an absence ofan hour and a half, the jury re- 
turned a verdict of Nor Guiry, 
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MUNICIPAL COURT. 


BOSTON, MARCM TERM, 1838. 
The Commonwealth v. Josiah Dunham, Jr. 


It is no sufficient bar to an indictment, that the de- 
fendant has been arraigned at a previous term for 
the same offence, and that the former indictment is 
still pending; but the prosecuting officer must elect 
on which of the indictments he will proceed to trial. 

Where judgment has been arrested for any defect in 
the indictment, a new one may be preferred, and 
the former cannot be pleaded in bar, as where there 
has been a final judgment of acquittal or convic- 
tion. 


Thacher J.— To this indictment, which 
charges the offence of wilful perjury, the 
defendant has pleaded in a)atement, that he 
ought not to be held to answer, because that 
at the February term, the grand jurors re- 
turned into this court a bili of indictment 
against him, wherein the same matters and 
charges are stated and set forth against him 
as in the present; that said indictment 
charges in manner and form the same crime 
and offence of perjury against him, as by the 
record of the said indictment remaining 
would appear; averring himself to be the 
same person, and that it is now pending in 
this court, and is yet undetermined. The 
plea concludes with a verification, and prays 
that this indictment may be quashed. 

The attorney for the Commonwealth, after 
oyer of the former indictment, which is set 
forth, demurs to the plea, assigning several 
special causes, and the defendant has joined 
in the demurrer. It remains for the court to 
decide on the sufficiency of the piea in law, 
to quash this indictment. 

It does not appear from the plea, that the 
defendant has been arraigned, or that any 
proceedings have been had on the first in- 
dictment. But that is not material; for al- 
though two bills have been formed, it may be, 
that the last is better adapted to the nature 
of the case than the first; and, according to 
the us1ge in such cases, the attorney for the 
Commonwealth must be at liberty to prose- 
cute in such manner as may best answer the 
ends of public justice. The court, however, 
must take care, that the defendant be not ex- 
posed to the inconvenience of undergoing two 
trials for one and the same fact. 

In Sir William Withepole’s case, Cro. Car. 
147, he was arraigned upon an indictment of 
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murder, and it was moved by his counsel, 
that he ought not to be arraigned upon this 
indictment, because he had been autrefois 
arraign upon an inquisition of murder, found 
before the coroner, and had pleaded thereto, 
and so concluded his plea by pleading not guil- 
ty to the felony. But it was held by all the 
court of King’s Bench, that this was no cause 
of plea; for where he is not convicted nor 
acquitted, he may be arraigned upon a new 
indictment. But te avoid any doubt, lest he 
should be questioned on both, the court rul- 
ed, that the first indictment should be quash- 
ed as insufficient. 

Now it appears in this case, that the form- 
er indictment is, in the opinion of the attor- 
ney for the Commonwealth, defective and in- 
formal ; that the facts are set forth in a dif- 
ferent manner; and that it contains an aver- 
ment which is not true, arising from a cleri- 
cal mistake. 

It is not only reasonable in itself, but for 
the ease of the citizen, that the attorney for 
the Commonwealth should be allowed to cor- 
rect his errors as soon as possible. Other- 
wise, after all the trouble and expense of one 
trial, the party may be harassed by a se- 
cond indictment for the same offence, by 
reason of the insufficiency, or defect in the 
first. Where judgment has been arrested 
for any defect in the indictment, a new one 
may be preferred, and the former cannot be 
pleaded in bar, as where there has been a 
final judgment of conviction or acquittal. 
The judgment of the court is, that the plea 
in abatement is not sufficient; and that the 
defendant must answer over. But the jus- 
tice of the case requires, that the attorney 
for the Commonwealth should elect on which 
of these indictments he will proceed to trial, 
that the defendant may not be embarrassed 
with two indictments at the same time, for 
one and the same offence. Having made 
this election, the other indictment will be 
dismissed. 


This case was argued for the Common- 
wealth by S. D. Parker, who referred to 1 
Chitty C. L. 446, 447. 1 Cro. Car. 147. Ld. 
Raymond, 922. Foster C. L. 104, 5 and 6. 
Doug. 240. Hawk, P.C. B. 2. c. 34. s. 1. 
Rex v. Wilday, (1 Maule and Selwyn 188.) 2 
C. & P. 635, 640. 


Edward Cruft, Jr. for the defendant, re- 
ferred to The Commonwealth v. Asaph Chur- 








chill, (5 Mass. R. 176,) Rex v. Webb, (3 am 
1468.) 





COURT OF COMMON PLEAS. 
NEW YORK, JULY, 1838, 
Before Mr Justice Ulsheeffer and a Jury. 
Abraham S. Hillyer v. John Travers. 


An agreement to use public or private influence per- 
sonally on the members of a legislature, in order to 
induce them to act from motives of private interest 
instead of public good, is utterly void in law. 

But an agreement to compensate an attorney who 
goes before the legislature, or a committee of it, to 
advocate the passage of a bill, is valid. 

So also an agreement with an agent, who makes ne- 
cessary explanations before the legislature, has 
nothing in it adverse to public policy. 


Tuts was an action for work and labor, or 
in other words, for acting as agent in pro- 
curing the passage of a bill through the 
Trenton Legislature, by means of what is 
called lobbying. 

The counsel for the plaintiff stated, that 
the defendant employed him in the winter of 
1837, as agent to obtain the passage of an 
act to incorporate the Bergen Port Company, 
and that, for this service, the plaintiff claimed 
$2000, being less than what he was fairly 
entitled to. The bill in question was passed, 
and the defendant was made president of the 
company. 

The following are the items of the plain- 
tiff’s demand :— 

John Travers 
1837 Dr. to A. S. Hillyer. 


To work and labor from Jan. Ist to March 

15th, 1837, in procuring chester" of Ber- 

gen Port Company, $1500 00 
To board at Trenton from hen. Ist to March 





15th, at $2 per day, 150 00 
To money paid, laid out and expended for 
defendant by plaintiff, = - 250 00 
To travelling expenses to and from New 
York and Trenton, - 100 00 
To expenses of family in New York, 
agreed to be paid hy defendant—eleven 
weeks, at 820 perweek, - - - 220M 
$2220 00 


In proof of the plaintiff’s services, an/ 
employment by the defendant, the deposition 
of a witness was read, which stated, that the 
plaintiff had attended at Trenton during the 
whole time that the act was under consider 
ation ; that he had been desired to do so >) 
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the defendant, and that he advocated the pass- | the act of incorporation was passed, was pur- 
ing of the act, and obtained two or three | chased by the company for $160,000, and di- 
votes for it in the lower house; that while | vided into $5000 shares of stock, at $100 
thus engaged, the plaintiff had treated the | per share, making $500,000. The shares are 
members of the legislature to several bottles | now 40 per cent. below par. Col. Travers, 
of champaigne ; that the witness in question | the defendant, is said to be worth $150,000. 


was himself similarly employed, and had re- The next evidence for the plaintiff was the 
ceived 100 shares of the stock for his ser- | deposition of James C. Zabriskie, of New 
vices. Brunswick, N. J. who deposed, that he was 


From the evidence of Benjamin Van Cleef, | asked by Travers to engage in getting the 
it appeared, that the defendant had employ- | bill passed, but that he refused, Travers 
ed the plaintiff to facilitate the passage of | said the witness might dictate his own terms, 
the bill, and also that John Swartwout had | and if he wanted means to operate at Trenton, 
offered the plaintiff $2,500, to procure the | any reasonable amount would be furnished 
passage of a bill of incorporation for him ; | him. 
or, instead of the $2,500, to give him 25 Q. What would be a reasonable amount 
shares of stock. That the plaintiff was em-| to operate with at Trenton, in such a case ? 


ployed lobbying while the bill was going for- A. I should have required $500 to ope- 
ward, and endeavored to impress upon the | rate with. 

members of the legislature the great value Cross-eramined.—Q. When you say you 
such a corporation would be to the state.— | would require $500 to operate with, in such 
The different members of the legislature | a case, what do you mean by that ? 

were also visited in order to ascertain how A. I mean I should have applied it in 


many of them were favorable to the bill, and | paying for wine and terrapin suppers, as that 
those who were not, were divided among the , is about as efficient a mode of operating as | 
lobbyers, in order to be influenced to vote for | know of. 

it. The bill was lost the first time it was| Q. Do you mean by that answer, wine 
brought up from the lower house, but the | and terrapin suppers for the members of the 
plaintiff procured a sufficient number of mem- | legislature ? 





bers to vote for a reconsideration. At the A. Yes, sir. 
period in question the legislature entertain- Q. What was the general character of 
ed a great distrust of such bills. Mr Hillyer’s services ? 

Mr Van Cleef himself was also employed A. He operated among the members ge- 


to facilitate the passage of the bill, and was | nerally, and particularly; Mr Hillyer was 
to be compensated for his services by being | esteemed one of the best lobby members 
appointed secretary, at a salary of $500 for | that ever appeared at Trenton, for the last 
the first year. He was likewise to be paid | eight years. I do not know what Mr Hill- 
$300 per annum for editing a democratic | yer’s particular mode of operation was in 
journal, which the parties, who were getting | this case. I know the efficient mode of op- 
the bill, pledged themselves to establish, and | eration was the same in every case, by call- 
he was also to have the liberty of exercising | ing on the members and impressing them fa- 
his profession, which, in addition to the other vorably in regard to the measure before them. 
items, would bring him in $1500 per annum. | Sometimes making the worse appear the bet- 
The witness estimated the plaintiff ’s person- | ter reason, and giving the members explana- 
al expenses at 82 per day, and $2 for board. | tory suppers. Such was Mr Hillyer’s gene- 
On the witness’s cross-examination, he | ral mode of operation. 
said, that one of the means which the plain- On behalf of the defendant, counsel mov- 
tiff used to facilitate the passage of the bill, | ed for a nonsuit, on the ground, that the en- 
was by treating the members to champaigne | tire contract was grounded on corruption, 
and suppers, and that he gave a supper on! and was therefore void. 
the 22d of February, while the bill was pend- The court decided, that the case should go 
ing. The defendant had promised to pay a | to the jury, 
tavern keeper a bill which the plaintiff had | The defendant then produced in evidence 
incurred, for $114. | a receipt from the plaintiff to the defendant, 
The land in question, in relation to which ' dated the 13th of March, for $100 on ac- 
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count of the Bergen Port Company, which 
receipt counsel contended was in full for all 
compensation which he was entitled to. The 
defendant offered no other evidence. 


The court charged the jury. This was 
an action to recover compensation for the 
plaintiff’s agency in getting a bill passed by 
the legislature of Trenton. 

It appears, that the plaintiff has been paid 
#100 by the defendant on the 13th of March, 
and that the defendant likewise agreed to 
pay $114 more for the plaintiff’s beard. It 
may be, and is probable, that the defendant 
is not bound by that agreement, as it was en- 
tered into after the debt was contracted, and 
that the landlord cannot make the defendant 
pay it. But it is evidence going to show, 
that the defendant employed the plaintiff. 

The first question is, is there sufficient 
evidence to prove, that the defendant employ- 
ed the plaintiff. The latter is bound to 
prove, that the defendant employed him to 
goto Trenton. If you are satisfied, that the 
defendant did not employ the plaintiff, he 
cannot recover on that ground. The next 
question is, was the employment of the plain- 
tiff, by the defendant, for an honest purpose, 
or for procuring dishonest legislation? Ifthe 
defendant employed the plaintiff for an hon- 
est purpose, then there can be no difficulty 
in the way of his recovering. But if he was 
employed for a dishonest purpose, then he 
cannot recover. 

The evidence as to the dishonesty of pur- 
pose of the two parties in the present trans- 
action, stands about equal. And the rule of 
the law on this part of the question is, that 
the law does not extend protection to either 
party. If they have both made an agree- 
ment for a dishonest purpose, they must stand 
as they are. The law will not allow either 
of them to coerce the other. If Travers had 
paid the plaintiff, he could not recover it 
back ; and if the plaintiff contracted with 
Travers, and has not been paid, he cannot 
make him pay it. 

It would be going too far to say, that every 
agreement for compensation in cases like the 
present one is void. An agreement to com- 
pensate an attorney, who goes before the 
legislature, or a committee of it, to advocate 


ing in it adverse to public policy, and there 
is no reason why an honest man should not 
employ a person to do so. 

But there isa wide difference between that, 
and an agency for using public or private in- 
fluence personally on the members of a le- 
gislature, in order to induce them to act from 
motives of private interest instead of public 


good. Any agreement for such an agency 
is void. Any agreement to use the influence 


of relations or others, or te use private in- 
fluence of any sort would be corrupt, and all 
agreements of such a kind are consegently 
void. 

The reason for this distinction is manifest. 
If it was not so, the legislature would be 
surrounded by men seeking for private ob- 
jects, which concerned not the public good, 
but their own private interests only. And 
members of the legislature would be ha- 
rassed into giving their votes on the ground 
of personal obligations or private friendship. 

A legislator selected by the people to dis- 
charge a public trust, ought to discharge it 
independently and honestly, but the legisla- 
tor who votes from private influence, acts 
dishonestly and corruptly. And every effort 
to obtain votes through private influence, is 
adverse to public policy, and legislative pu- 
rity, and at variance with every sense of pro- 
priety. 

It is, therefore, scarcely necessary to ob- 
serve, that to procure votes by means of sup- 
pers, or harassing legislators by making ap- 
plications to them, is dishonest in the extreme, 
and that no person can recover compensa- 
tion for it. 

This is, perhaps, the first case in which a 
party has disclosed all the secrets of lobby- 
ing, when bringing an action against the per- 
son who has employed him. I have given 
you my views as to the law of the case, but 
am not disposed to take it for granted as to 
what your feelings are in regard to the facts. 
With these remarks [ hope you will give a 
fair consideration to the evidence, and that, 
while on the one hand, if you think that the 
plaintiff was employed for an honest purpose, 
| you will not refuse him compensation, but 
| that if, on the other hand, he was employed 
‘to bring private influence to bear on the mem- 





the passage of a bill, would entitle him to | bers of the legislature, then you will not give 


recover compensation. So also an agree- 
ment with an agent, who makes necessary 
explanations before the legislature, has noth- 





him any compensation. 
The jury retired for nearly four hours, 
and brought in a verdict for the defendant. 
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DIGEST OF AMERICAN CASES. 





[Selections from 7 New Hampshire Reports. | 


AUDITOR. 

1. The examination of a party as a wit- 
ness in chief, before an auditor, is no cause 
for setting aside the report, unless it was un- 
der such circumstances as show that injus- 
tice has probably been done. ‘uller v. Lat- 
tle, 535. 

2. Auditors may take the examination of 
parties respecting the sale and delivery of 
goods, charged in an account, when the de- 
livery appears to have been made to third 
persons. Ib. 





BAILMENT. 

1. The driver of a stage coach, in the 
general employ of the proprietors of the 
coach, and in the habit of transporting pack- 
ages of money for a small compensation, 
which was uniform, whatever might be the 
amount of the package, is a bailee for hire, 
answerable for ordinary negligence, and not 
subject to the responsibilities of a common 
carrier—there being no evidence to show him 
a common carrier, farther than the fact, that 
he took such packages of money as were of- 
fered. Sheldon v. Robinson, 157. 


2. Having received money to transport, |! 
the burden of proof is on him to excuse a | 
nou-delivery ; and evidence to show, that | ainke 
third persons have admitted that another | 


package of money was stolen from the stage 


on the same day when he received the mo- | 


ney in question, is not competent evidence 


3. Where the servant of a bailee to keep 
for hire takes and uses the goods bailed in 
the business in which he is employed by the 
bailee, his master is liable for any loss or 


damage resulting to the goods from the care- | 


lessness of the servant while so used, al- 


shown. Sinclair v. Pearson, 219. 





MISSORY NOTES. 


1. It is no excuse for not making a de- | 
mand of payment of a note, that the maker | 


of the note is absent on a voyage at sea, the | 
maker having a domicil within the State. | 
Where no demand was made of the maker, 


ible. Dennie v. Walker, 199. 

2. Notice of non-payment of a note given 
to the endorser prior to a demand of pay- 
ment of the same on the last day of grace, is 
void unless sustained by some different usage 
| assented to by the party to the bill, or note. 
Ib. 

3. Where a note has been once paid, it 
ceases to be negotiable except as against 
those by whom a new endorsement has been 
made, and such parties as are not prejudic- 
ed by thetransfer. Cochran v. Wheeler, 202. 

4. When an acceptance has been re- 
ceived, to be collected and applied in pay- 
ment of a precedent debt, the creditor is 
bound to the exercise of due diligence in its 
collection, or it will be holden as satisfac- 
tion of his own debt, by reason of his laches. 
Ib. 

5. Where there has been no demund of 
payment of the maker of a note, or notice 
given of non-payment, the endorser is not 
holden on a subsequent promise in writing to 
pay the same, unless it be clearly shown, that 
the promise was made with a ful! knowledve 
that there had been no demand and _ notice. 
Farrington v. Brown, 271. 

6. Selectinen have power to bind their 


| in such case, the endorser was holden not lia- 
| 


! 
} 
| 
| 
! 
} 








town by a promissory note given for the sup- 
yort of a pauper legally chargeable upon the 
own. Andover v. Grafton, We. 

7. And they may do this for support fur- 
d by the selectmen of another town 
where the panper is resident, notwithstand- 
ing no legal notice has been served on them; 
provided the time has not expired in which 


| such notice ma be given. Jh 
to be submitted to a jury to prove a loss. Jb. | aga oe lenge 


8. But a note signed by one only of the 


_selectmen with his own name, “ for the se- 


lectmen,” is not the promissory note of the 
town. JA, 

% And other evidence cannot be receiv- 
ed to render such note valid against the 


though no express assent of the master is | town, by showing that another of the select. 
5 “ ~ 


men authorized the one who so signed, to 


| settle the account and give a note. 1b. 





OBITUARY NOTICES. 





Diep, at Hopkinton, Mass., July 9, Samu- 
el L. Knapp, Esq., Counsellor at Law, of 
New York city. Col. Knapp was a native 
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of New Hampshire, and was educated at 
Dartmouth College. He studied law at 
Newburyport with the 
Parsons, and commenced practice in that 
place, whence he removed to Boston, and, 
after attaining considerable distinction at the 
bar as an advocate, he was, for a series of 
years, an able and active member of the state 
legislature. 

During the last war with England, he was 
in the active militia service of the state, in 
defence of the coast. In 1824, he became 
editor of the Boston Gazette, which he con- 
ducted with good taste and censiderable abi- 
lity. In the year 1825, or 1826, he was call- 
ed to Washington, to conduct the National 
Republican, and remained at the seat uf go- 
vernment two or three years. After the de- 
cease of the Republican, Col. Knapp remov- 
ed to New York city, with the design of re- 
turning to the bar. But besides the intrin- 
sic difficulty of regaining a high professional 
standing among strangers, by those who have 
abandoned their profession for the political 
arena or the pursuits of literature, Colonel 
Knapp was not a profound thinker or a well 
read lawyer; the technicalities of practice 
were his decided aversion, and the subse- 
quent years of his life were chiefly devoted 
to literary pursuits. 

His publications have been numerous in 
the lighter walks of literature, while he has 
contributed much to the substantial history 
of the country—especially in the notes and 
illustrations to Hinton’s valuable history of 
the United States. He has published three 
or four volumes of tales, and edited several 
other works, among which was the Library 
of Useful Knowledge, to which he was a 
large contributor in the line of biography. 
He also published a volume of interesting 
biographical sketches of distinguished mem- 
bers of the American Bar. 

As an occasional orator, and a public lec- 
turer, especially upon historical subjects, 
Col. Knapp was able and deservedly pepular. 
His mind was a capacious and amply furnish- 
ed storehouse of knowledge of men and things 
—full of anecdote, grave, lively, and humor- 
ous, which he poured forth on all suitable 
occasions with rich profusion. His style 


was strong and glowing ; but his mauuscripts | 


were usually sent to the press without suffi- 
cient attention to strict accuracy of compo- 
sition. 


late chief justice | 


As a writer of occasional obituary notices, 
he was pre-eminently successful. Few men 
have prepared more sketches of this kind for 
the press, and no one possessed, in a more 
eminent degree, the happy faculty of seizing 
on the prominent characteristics and portray- 
ing to the life, the personal traits cf those, to 
whom he was called to pay the last tribute of 
respect. It is to be hoped, that some one 
of his friends may borrow a little of his own 
inspiration in delineating his character. 

“In many ways he has been a most use- 
ful citizen. So long as he had the means, 
he was the personification of benevolence 
and charity ; and he was ever the delight of 
the social circle. His death was not an un- 
expected event. He was long and severely 
ill in New York city last autumn, and re. 
turned to Boston with his family, early in 
the winter, in the hope of regaining his health. 
But his complaint was beyond the skill of the 
medical profession—and he sleeps with the 


| dead.” 











MISCELLANY. 





CHANCELLOR KENT. 

On a late visit of this eminent jurist to 
Rochester, N. Y., the members of the par 
there deeming it a proper occasion to tender 
| to him a tribute of respect, called upon hiv 
| in a body, and addressed to him the follow- 
ing letter. 

“ Sin—The members of the bar of the cit; 
of Rochester, learning that you are now. 
visitor in this city, embrace the opportunity 
thus afforded them of offering to you the 
merited tribute of their sincere respect ani 
esteem, both for your public and judicial, as 
well as your private character. For twenty. 
five years you occupied a seat upon the benci 
of the common law and equity courts of this 
state.—The fifteen years that have elapse: 
| since you returned to private life, have not 
| been long enough to allow us to forget the 
industry and zeal with which you applied t) 
energies and resources of an active and vic- 
orous mind to the discharge of the arduov: 
duties of your judicial station. We cou! 
not forget it, having before us in our profes 
sional pursuits a series of decisions in |a¥ 
| and equity, distinguished alike for practic: 
| wisdom, profound learning, deep researc). 

and accurate discrimination, which have bee! 
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a guide and assistance to us in the discharge dence is auspiciously chosen. This beauti- 
of our professional duties. The reports of ful and flourishing city seems to have risen 
these decisions are alike the enduring monu- | as by enchantment. It was forty years ago, 
ments of your judicial fame, and evidences of | and after I had held and finished the Ontario 
the benefits you have conferred upon our | ‘circuit, that I was attracted by the falls of 
young republic, by maturing and perfecting | | the Genesee to visit this place, then a wil- 
a system of jurisprudence adapted to the | derness, with the exception of a single hut 
wants of our growing states. in its vicinity. I now look with amazement 
“ When you commenced your judicial ca-| upon its growth and prosperity—upon its 
reer, the city in which you now are a guest | strong and indubitable marks of energy, en- 
existed not. Its site and the country around | terprise, skill, and lasting resources. 
it were covered by the forest, You now see | “ My best wishes attend you, gentlemen. 
this country teeming with an active and in- | You are all, except my long tried and vener- 
dustrious population, with the evidences of! able friend at the head of your list, young, 
wealth and prosperity surrounding them, | and belong to a generation that has come 
flourishing under a system of government | after me. The field before you is ample 
founded by our fathers, and resting secure | and animating. May each of you contri- 
under a judicial system which you have had | bute largely, by your professional services 
a principal agency in establishing and de- | and elevated conduct, to improve the juris- 
veloping. Neither can we forget, that your | | prudence of the country—to the support and 
retirement from public life was not to a life | supremacy of the law—and to the pure, 
of idleness.—In the full enjoyment of your | 'thorough and intelligent administration of 
intellectual faculties, you employed those fa- | justice. 
culties at a period when other men think “I beg leave to bid you an affectionate 
themselves entitled to cease from labor, for | adieu. James Kent. 
the benefit of the rising generation, and to “'To Messrs V. Mathews, A. Sampson, &c.” 
simplify and elucidate that system of law 
which seems to have been the favorite study 
of your life. Your commentaries have add- seeentanr? Buteisiex, 
ed to the reputation justly earned by your) we jearn from the Natchez, Miss., Courier, 


ee decisions. b d | that a decision was lately made by Mr Jus- 
There are some of us who remember, an tice Coulter, in the Circuit Court, in that 


all = oo te heard a ep ts of the place, involving an interesting question. Two 
. — audit ee Ler 

lias teity of your private lite—-your accom | cuits were brought by the Planters’ Bank 

plishments as a scholar—your generous pa- against separate individuals as endorsers up- 

tronage of young men—your manners as a/ 


—_-—eo 





’ : on promissory notes, discounted, the one by 
gentleman—and your purity as a moralist;/ +. Planters’ Bank, and the other by the 
and we deem it due to ourselves and to you | United States Branch Bank at Natchez, and 
—to the cause of legal eeemerd and morali- transferred to the former. The defence set 
ty, to tender you this expression of our re- up at the trial was, that the contracts were 
spect and esteem. - : void, inasmuch as the banks, in discounting 
“Accept our most cordial wishes for your | the notes, calculated interest by “ Rowlett’s 
happiness, and for the placid close of a long, Interest Tables,” which divide the year into 
Virtuous and well spent life.” 12 months of 30 days each, giving but 365 
days, which necessarily gave more interest 
than the law allows per annum. That it was, 
“Rocuester, Ave. Mth, 1838. therefore, a corrupt agreement, and, that the 
“GentTLEMEN —I return you my hearty | contract was consequently void. The coun- 
thanks for your kind and affectionate address. | sel for the plaintiffs urged, that this was the 
This unexpected and spontaneous manifesta- | general custom, adopted for mere conveni- 
tion of the respect and esteem of the Ro- | ence; that the contract was not intentionally 
chester Bar, for my humble services and con- | corrupt, but was made in good faith and was 
duct, through a busy and protracted life, is | valid. That, moreover, the law fixing the 
most grateful to my feelings. Your resi- | rate of interest attached no penalty in case 


To which hé replied as follows :-— 
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of excess being taken, and that, therefore, the 
objection could not extend further than the 
actual excess, whatever it might be. The 
verdict of the jury was in favor of the plain- 
tiff. 

A motion was made for a new trial, and 
was sustained by the court, upon the ground, 
that the interest calculated upon the notes 
was done by the plaintiffs’ knowledge, that 
the mode of calculation adopted would give 
them a fraction over the stipulated terms of 
interest. That the contract was, therefore, 
corrupt and could not be enforced. 

The Richmond, Va., Compiler, speaking of 
this decision, says, that the same question 
came before the Supreme Court of Appeals 
in Virginia, about a year since, in the case 
of The State Bank of North Carolina v. Cow- 
an, and it was held, that such a transaction 
was not usurious. 


CASE OF CAPT. WINN, 

A report of this case was formerly given 

in the Law Reporter (page 63.) On the 18th 
ult. the defendant presented himself to receive 
sentence, After an eloquent appeal to the 
court in favor of a mitigation of sentence, 
maintained by some evidence, Mr Justice 
Srory called the defendant to the bench, and 
addressed him at considerable length. He 
remarked, that this was the first conviction 
ever had before him on this particular statute, 
and it was one of the most aggravated cases, 
in itself considered, that could well be con- 
ceived. A man was shut up for several 
months, in a southern latitude, in a narrow 
state room, and underwent such sufferings as 
well nigh deprived him of reason, and it was 
almost surprising that he survived at all. If 
he had lost his life under those circumstan- 
ces, the defendant would have had to answer 
for it by his own; and if there were no miti- 
gating circumstances in the case, the court 
would inflict a very severe punishment in- 
deed. But they were satisfied, that the de- 
fendant’s previons character was good ; his 
employers still reposed confidence in him, 
and this was a firstoffence. There were also 
some circumstances in the case, referred to 
by the defendant’s counsel, to which the court 
had given great consideration; and the se- 
vere illness of his wife was surely a reason 
why lenity should be shown, if consistent 





with public justice. On the whole, the court 
had concluded to make the punishment as 
light as possible ;—it was confinement ninety 
days in the common jail ; and his Honor ad- 
ded that the imprisonment might be carried 
into effect in Salem, if the defendant so 
wished. 

The defendant was sensibly affected dur- 
ing this address, and there were few present, 
who did not feel, that the ends of public jus- 
tice were more truly attained by the kind, 
dignified, and eloquent appeal of the court to 
the defendant’s better feelings and principles, 
than any severity of punishment could have 
accomplished. The whole scene caused but 
a single regret, that criminal proceedings are 
not always characterized by equal good judg- 
ment, and that prisoners so often receive from 
them the impression, that, in becoming crim- 
inals they cease to be regarded as men. 


CASES IN CHANCERY. 

Tue following notices of decisions made 
by the chancellor at Saratoga, N. Y., August 
7, 1838, are from the Saratoga Sentinel. 

“Anstice v. White, and others.—In this case 
the chancellor decided, that although a sub- 
peena returnable on Sunday is irregular ac- 
cording to the decision of this court in Gould 
v. Spencer, (5 Page’s Rep. 541,) it is not ab- 
solutely void, but, in a proper case, may be 
amended. But that it would be improper to 
allow an amendment for the purpose of hav- 
ing the suit carried on in order tv litigate 
questions of costs, which have accrued upon 
an irregular proceeding. 

Vail v. Remsen.—A party cannot proceed 
and carry into effect a decretal order from 
which he has himself appealed, at the same 
time that he is proceeding on the appeal to 
reverse such order, 
the appellant proceeds under the order sub- 
sequent to the appeal, it will be considered 
as an abandonment of the appeal. In such 
a case the application to set aside the pro- 
ceedings under the order, should not be made 
to the chancellor, but to the vice-chancellor, 
who has jurisdiction to compel the appellant 
to abandon his proceedings under the order, 
or to consent to abandon his appeal. 

Francia v. Frey.—The court decided, that 
the creditor has an equitable lien upon the 
fund appropriated for the payment of a debt 
or for the indemnity of a surety. 


And it seems, that if 
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